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NOTES. 


Tue LeGaL Stratus or British COMPANIES IN FRANCE. 


HE French Court of Cassation has just delivered a judgment on 
the position of a British Company in France under the Anglo- 
French Convention of 1862, which we propose to discuss more fully 


in the next number of this Review. 
Meanwhile we give the text of the judgment, which runs thus :— 


‘As to the violation of the treaty with England of the 17th 
May, 1862, and the false application of the law of 24th July, 
1867 ; 

‘Whereas, if the nationality of a Company depends upon the 
place of its corporate’ office and upon its principal establishment, 
in whatever country are carried on the operations from which its 
speculations are derived, if is on the condition that this principal office 
is of an effective and serious character and has not been transferred 
abroad in a purely fictitious manner for the purpose of escaping the rules 
of public order prescribed by French law for the creation and working of 
Companies. 

‘Whereas the judgment appealed against states, as a matter of 
fact, that the pretended Company had poe in England only 
a nominal and fictitious office where its administration had never 
been centralized, that it kept there only a secretary without 
initiative, receiving the balance sheets and the decisions from Paris 
where alone the directors met ; that it had no interest whatever in 
England, and never exercised its activity there ; that the creation 
of an appearance of a principal office in Lene was only suggested 
by its principal founder, to withdraw a perfectly French establish- 
ment from the protective formalities of our laws of which he feared 
the application; that in concluding from these circumstances, 


’ i.e. registered. 
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decided upon in the last resort, that the said Company was not 
a foreign one, had assumed no legal form in France and should 
there be declared null and void, the Court of Appeal has violated 
no law ; 

‘Rejects the appeal, &e. . . .’ 

We submit that it is difficult to reconcile this judgment with the 
following article of the Convention between Great Britain and 
France dated April 30, 1862 :-— 


Art. 1—‘The High Contracting Parties declare that they 
mutually grant to all companies and other associations, commer- 
cial, industrial or financial, constituted and authorized in conformity 
with the law in force in either of the two countries, the power of exer- 
cising all their rights and of appearing before the tribunals whether 
for the purpose of bringing an action or for defending the same 
throughout the dominions and possessions of the other Power 
subject to the sole condition of conforming to the laws of such 


dominions and possessions.’ 
Tuomas BARCLAY. 





Possession FOR A YEAR AND A Day. 


Professor Maitland in his interesting article on Possession 
for a Year and a Day (Law QuaRTERLY REVIEW, v. 253) refers 
to the fact that some of the most important English boroughs had 
charters which conferred some degree of protection after possession of 
land had continued for a year and a day, and he conjectures that 
the effectiveness of this brief term had its origin in the exercise of 
jurisdictional power, though the statements of civic custom were 
confessedly more vague than could be wished. He suggested that 
an investigation of the prevalence of the custom of conveying land 
in the Borough Courts, or of having conveyances registered in the 
Municipal Archives, might throw much light on the question, and 
sums up by saying that ‘at present we may conjecture that 
originally the only possession that could become ownership by the 
lapse of year and day was a possession sanctioned by real or 
fictitious litigation.’ The learned Professor's conjecture is confirmed 
by the Liber Custumarum of Northampton, one of the ancient 
boroughs he mentions. The Capitulum Primum of that Record 
runs as follows :— 


‘If any man resonably after the usages and the lawes of the town 
of Norhampton aud 1i wittnesse of the Courte of Norhampton \onde 
tent or Rente have bought and that londe tent & rente be in pees 
with owte chalenge bi a yere and a day haue holden stedefaste Shall 
be holden that biynge so that the bier ne shall answere to no man 
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of that londe tenement or Rente for non manere purchase that 
uppon hym may be purchased But if it be thus That he that by Right 
that the londe tenement or rente myght be chalenged in that yere 
and that day That that londe tenement or rent was solde and 
a kate’ haue ben owte of Englond or in prison or withinne age. 
And if hit so be that he haue ben owte of the londe or be in prison 
or withinne Age, Thanne at what tyme he cometh too that same 
londe tenement or rente Be the ryght myght chalenge and in that 
yere and in that day That he be comen in to the londe or owte of 
prison And that he be of ffulle age in pleyn courte comen and in 
that londe tenement rente by hym or by other have sette his 
chalenge Saued thanne be to hym his accion of that londe tenement 
or rente to chalenge And to recoueron with write or w‘owten write 
And if he be ryght may recoueryn And if he may not doo so 
that yere nor that day That he cometh in to the londe or owte of 
presoun or to his age by hym nor by no man ellis to make 
chalenge his accion is looste for euer That londe tenement or rent 
to recuveren.’ 


The Liber Custumarum was compiled about the middle of the 
fifteenth century and a literal reproduction of about one-third of its 
contents, the earliest and therefore the most important, has recently 
been published at the Dryden Press. Northampton. It is from 
that publication that the foregoing extract has been taken. 

THomas GREEN. 


I venture to submit that the point involved in Lock v. Queensland 
Sve. Co. ('96, A. C. 461, 65 L. J. Ch. 798) is not so simple as the note 
on the case in the last number of this Review (anfe, p. g) implies, and 
that the decision, if logically followed up, leads to some inconvenient 
results. The decision is to the effect that a payment in advance of 
calls is in the nature of a loan by the shareholder to the company. 
Interest on the advance may properly be paid by the company out of 
capital, because it is not, as Lord Herschell says paid to the share- 
holder ‘in his character of member’: it is due to him, as Lord 
Maenaghten says, ‘ in the character of creditor, not in his character 
as member.’ It is true that so long as the company is a going 
concern he cannot claim repayment of his advance, and when 
a call is made by the directors the amount of his advance is 
applied in or towards satisfaction of the call, but until a call is 
made he is, according to the decision in Lock v. Queensland Co., 
merely a creditor of the company in respect of his advance. Now 
before a call is made by the directors, one of two things may 
happen : the shareholder may transfer his share, or the company 


' A caté or purchased, from the Old French achaté. 
K 2 
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may be wound up. If he transfers the share, what becomes of the 
advance? Does it ‘run with the share,’ and pass to the transferee, 
or is it a separate and independent thing, which the transferor may 
hand over to his transferee, or keep for himself, as he pleases ? 
Reason would that it should be inseparable, so as to pass to the 
transferee with the share, but according to the principle of Lock 
v. Queensiand Co. this is not so, for the share belongs to the trans- 
feror gud shareholder, while the advance is owing to him gud 
creditor. It is to be noted that the regulations and forms 
of ordinary companies in the matter of transfers, share cer- 
tificates, registers, &c., do not provide for the case of ‘advanced’ 
shares. 

The case of a winding up raises a much more important question. 
If there is a surplus after payment of the debts due to ordinary 
creditors, the ‘advancing’ shareholders are entitled to be repaid 
their advances, with interest to the time of repayment, before any 
return of the called up capital is made (Frchange Drapery Co., 
38 Ch. D.171: Re Wakefield Rolling Stock Co.,’g2, 3 Ch. 165). But 
if the company is insolvent, the logical result of the decision in 
Lock v. Queensland Co, is that a shareholder who has advanced the 
amount remaining uncalled on his shares is nevertheless liable to 
pay the amount over again, and must prove for his advance like 
an ordinary creditor (Grixse//’s case, L. R. 1 Ch. 528). Tk is true 
that in Jn re Exchange Drapery Co. (38 Ch. D. at p.175) Kay J. said 
that no advancing shareholder could prove for interest on bis 
advance in competition with the outside creditors, and in Lock v. 
Queensland Co. ('96,1 Ch. at p. 405) Lindley L.J. said that although 
a shareholder may rank as a creditor of the company in competi- 
tion with the other creditors, provided his claim is not made in the 
character of member, he cannot do so ‘in respect of any capital, 
whether prepaid or not.’ This must of course mean that a payment 
in advance of calls is to be treated as a payment in respect of 
capital, and therefore as extinguishing the shareholder's liability 
to calls. But the passages quoted above from the opinions of Lords 
Herschell and Macnaghten are inconsistent with this view; they 
both say that the interest on such an advance is due to the share- 
holder in the character of creditor, not in the character of member, 
and the same rule must apply to the advance itself, for it is 
impossible that the capital of the advance should be owing to the 
shareholder as member, and the interest be owing to him as creditor. 
If this is so it follows that the advancing shareholder is liable for 
the amount uncalled on his shares, for how can a payment which 
constitutes him a creditor of the company extinguish his liability 
as a member ? 
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If this doctrine were adopted by the Courts, grave injustice would 
be caused, for it has hitherto been assumed without question that 
a payment in advance of calls, if made in good faith, extinguishes 
the liability of the shareholder to the extent of his advance (Sykes’s 
case, L. R. 13 Eq. 255; Poole, Jackson § Whyte's case, g Ch. D. 322). 
In other words, it has always been assumed that a payment in 
advance of calls is a contribution to the capital of the company. 
The result of holding the contrary would be serious, for large sums 
have been advanced on the faith of this assumption, and if the 
Courts went so far as to hold that an advancing shareholder is not 
merely liable for the amount uncalled on his shares, but cannot 
even prove for his advance in competition with the outside 
creditors, the result would be appalling. It is therefore probably 
safe to predict that if the question is raised the Courts will throw 
logic to the winds, and discover some way of holding that a pay- 
ment in advance of calls is a payment by the shareholder in the 
character of member, so as to extinguish his liability to calls, and 
at the same time a loan by him in the character of creditor, so as 
to entitle him to be paid interest on it out of the capital of the 
company. CHARLES SWEET. 





The case of Nevi// v. Fine Art Insurance Co. (’97, A. C. 68, 66 L. J. 
Q. B. 195), as dealt with in the Court of Appeal (’95, 2 Q. B. 156, 
64 L.J. Q. B. 681), raised a number of pretty questions as to the 
law of privileged communications and the precise function of the 
jury in cases where the defence of privilege is set up. The House 
of Lords has cut these questions short by holding that the statement 
complained of—‘ The agency of N. has been closed by the directors’ 
—was substantially true, and was not reasonably capable of a 
defamatory construction. So far as the ground actually taken in 
the Court of Appeal is noticed, that Court is confirmed in holding 
a finding that the defendant's language ‘exceeded the privileged 
occasion ’ insufficient to rebut the defence, when once the occasion 
is decided or admitted to be privileged. There must be an ex- 
press finding of malice, which in this class of cases seems to mean 
nothing short of bad faith. 


The first impulse of unregenerate human nature when anything 
untoward happens is to transfer it to somebody else—if a bull is 
ravaging in yourflower garden, to open the gate into your neighbour's. 
The next is to put the blame on yourneighbour, a favourite subter- 
fuge from Adam downwards. Both these frailties were exemplified in 
Ogston v. Aberdeen District Tiamways Co. (97, A.C.111, 66 L. J. P.C. 1). 
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[No. L. 
Aberdeen being visited with a snowstorm, the Tramway Company 
proceeded to rid itself of the annoyance by clearing its line with 
a snow-plough and piling up the snow along the track: then it 
strewed salt on the rails to prevent the snow freezing into the 
grooves of the rails. From the point of view of the Company's own 
convenience this was all right, nay laudable in facilitating traffic, 
but it ignored the fact that the pernicious mixture thus generated — 
the briny slush— permeated the snow, inflicting grievous bodily 
injury on horses, chilling human soles and rotting human boots— 
in a word causing a nuisance. The nuisance indeed could not be 
denied, but the Tramway Company said it was a necessary nuisance 
committed under an implied statutory authority, and when driven 
from this position they said, ‘It is all the fault of the highway 
authority. They ought to have cleared away the snow, and then 
there would have been no nuisance.’ Thus this soulless corporation: 
but the Court would not listen to the plea that any one may create 
a nuisance and shelter himself from responsibility by suggesting 
that somebody else is under a legal responsibility to remove it. 
Snowstorms are not unknown phenomena in winter in Scotland. 
Glasgow and Edinburgh and Dundee have discovered the art of 
dealing with a heavy downfall, and what Edinburgh can do 
Aberdeen may do. This is good logic. So the House of Lords 
sent away the Tramway Company, like a naughty boy, to copy 
out the maxim ‘Sie utere tuo ut alienum non laedas.’ 





The hire-purchase system has not only been a boon to Edwin and 
Angelina setting up house, but has enriched the law with a number 
of nice points of which J/obson v. Gorringe ('97, 1 Ch. 182, 66 L. J. 
Ch. 114, C. A.) is the latest. The first wave of paradox which the 
owner of the gas engine had in that case to surmount was that it 
was not a fixture, though fastened to the ground by bolts and 
screws, but something in the nature of an anchor. The next wave 
of paradox was that if a fixture it must be treated as disaffixed by 
the intention evinced in the hire-purchase agreement. This might 
be all very good as between the parties to the agreement: as against 
a subsequent mortgagee without notice it was bad, as against a 
mortgagee prior to the agreement, unarguable. An intending 
mortgagee finds such a gas engine fixed to the soil, and has a right 
to assume that it forms part of the security for his loan, and the 
true owner having allowed it to be fixed is estopped from setting 
up his title. It is the same principle that lies at the root of the 
reputed ownership doctrine in bankruptey, the owner has allowed 
the possessor to get credit on the faith of his apparent ownership. 
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This is elementary law as well as elementary morals. Even if the 
mortgagee in a case like Holson v. Gorringe had notice of the 
agreement, would it raise an equity against him? It seems very 
doubtful. A covenant to allow removal running with the land 
would of course bind the mortgagee, but notice is a very different 
thing. 


A learned correspondent writes on the same case :—//obson v. 
Gorringe (’97, 1 Ch. 182; 13 Times L. R. 139; 66 L. J. Ch. 114) pre- 
sents a singular instance of a decision deliberately given upon a hypo- 
thetical state of facts. Indeed the Court of Appeal in their judgment 
so stoutly insisted that one of the main facts of the case was 
irrelevant (see 13 Times L. R. 140), that they beguiled their reporter 
into representing in his head-note that the facts actually were as 
imagined by their lordships. The facts were that, a//er a mortgage of 
land had been made (we presume, in fee), the mortgagor made an 
agreement in writing with the plaintiff, under which the latter was 
to put up a gas engine on the land, to be paid for on a hire-purchase 
system and to be removed if the instalments were not duly paid. 
Then the defendant took a transfer of the mortgage, making a further 
advance, and taking a conveyance of the land from the mortgagee 
and mortgagor (we suppose) in the usual way. The defendant had 
no notice of the agreement as to the gas engine. The mortgagor 
failed to pay the instalments under the agreement, and became 
bankrupt ; and the defendant entered into possession of the land. 
The plaintiff brought the action claiming to be entitled to the gas 
engine. It was held that the engine, on being put up, became so 
affixed to the soil as to pass by the conveyance thereof ; and that 
the defendant, having had no notice of the agreement to remove 
the engine, was not bound thereby. What the Court considered 
to be irrelevant was the fact that the defendant took a transfer of 
a mortgage made before the engine was put up; and they preferred 
to give their decision on the hypothesis that the land was conveyed 
to him to secure a charge entirely created after the aftixture. It is 
not pretended that their decision was wrong: but it is humbly 
submitted it was altogether misleading to pronounce the existence 
of the prior mortgage to be irrelevant, and so to represent two very 
different states of fact as identical. With the greatest respect for 
their lordships’ opinion, it is conceived that there is all the 
difference in the world between a contract by a mortgagor to allow 
the removal of a chattel affixed by his permission to Ais morlgagee's 
land, and a contract to allow the removal of a chattel affixed by 
& man’s permission to land which is Ais own at law and in equity. 
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In the latter case, if the contract be made by deed, it may by apt 
words be made binding on all the landowner’s successors in estate, 
including subsequent mortgagees, whether with or without notice 
thereof. If made in writing only, it may bind subsequent mort- 
gagees and other successors who have notice of it. But where land 
is already in mortgage, the affixture of a chattel without the 
mortgagee’s licence makes the thing a fixture on /is land, and gives 
it to him and his successors in estate. as part of that Jand. No 
contract made, without the mortgagee’s consent, for removal of the 
chattel, can therefore be binding on him or his successors, including 
transferees of the mortgage, whether the contract be made by deed 
or without deed. Nor could notice of the contract have any effect 
as against the mortgagee and such successors. It follows that, 
although in J/obson v. Gorringe judgment may have been rightly 
given for the mortgagee in the hypothetical as well as in the actual 
state of the facts, the two questions decided were really soluble on 
different principles. It is right to point out that counsel for the 
defendant were only called upon to answer the contention that the 
engine, on being put up, did not become a fixture. 





Legal problems are in reality logical problems. This is a truth 
which cannot be too frequently thrust upon public attention. 
It is illustrated by two cases in the quarter’s Law Reports. 
Engethart v. Farrant (’97, 1 Q. B. 240, 66 L. J. Q. B. 122, C. A.) and 
Lord Gerard vy. Kent County Council ('97, 1 Q. B. 351, 66 L.J. Q.B. 
251, C. A.) each in effect raise, though in a very different form, the 
question, When is a person properly held to have ‘ caused’ an act or 
state of things which has damaged others ? 

In Engelhart vy. Farrant the problem to be determined is this: 
X, a tradesman, employs J to drive his cart, and also employs W to 
go with it and deliver parcels to X’s customers. JZ in breach of 
orders leaves the cart in charge of N who drives it, and by his 
negligence and incompetence runs over and injures 4. Can X be 
held responsible for the damage to 4? The answer is that he is 
responsible if the cause of the damage be the negligence of Z, since 
ZL was employed by X to drive the cart, but that he is not respon- 
sible if the cause be the negligence of N, since VN was not employed 
by X to drive the cart. The Court of Appeal have held that the 
damage was ultimately caused by the negligence of Z, and that X 
therefore is liable to 4. 

Lord Gerard v. Kent County Council raises the same sort of question 
in a different form. Under the Highways, &c. (Amendment) Act, 
1878, s. 23, any person by whose order excessive weight or extra- 
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ordinary traffic is conducted over a road which causes damage 
thereto may be made liable for expenses incurred by reason of the 
damage. The problem to be solved is this: When can we say that 
extraordinary traffic, &e. is conducted by a given person's order? 
Lord Gerard orders a mass of bricks, stones, and other material to 
be brought to his house. He leaves it entirely to the seller to 
determine how they are to be brought there, though he in fact 
knows that they will be brought by a traction engine. They are 
so brought, and the weight of the engine and of the goods damages 
the road over which they pass. Can we say that the weight or 
traffic has been conducted over a particular road by the ‘ order’ of 
Lord Gerard?) The majority of the Court of Appeal answer this 
question in the negative, but Lopes L.J. replies to it in the affirm- 
ative. For each reply there is something to be said. Lord Gerard 
gave no directions as to the road by which or the mode in which 
the goods should be brought. All he did was to order the goods 
and undertake to pay for them on delivery. It seems ridiculous to 
assert that he gave an order that goods should be brought along 
a particular road when in fact he gave no direction whatever. 
But, on the other hand, he must have known the way by which 
the goods would come. If, as Lopes L.J. argues, a man orders 
a thousand tradesmen to bring goods to his house, it is reasonable 
to say that they were conducted along the road to his house by his 
order. Why is it that this matter perplexes both judges and 
critics? It is that we come back again to the old puzzle of causa- 
tion. Was it the ‘order’ of Lord Gerard or the conduct of the 
seller of the goods which caused a huge amount of heavy traffic to 
pass along a particular highway? In truth it was both, but the 
judges being compelled to treat part of the cause as the whole 
cause, are naturally uncertain to which part the effect, viz. the 
injury to the road, is to be attributed. On the whole we agree with 
the Court of Appeal in thinking that the order for which a man is 
responsible under the Highways, &c. (Amendment) Act, 1878, must 
be the immediate or direct cause of traffic being conducted 
over a particular road, and that Lord Gerard's order was 
not such a cause, and therefore not one which made him respon- 
sible for the damage done. But it is well to recognize that in 
dealing with the construction of an Act of Parliament the Court 
of Appeal came across the old problem, What is the cause of an 
event ? 





Reported decisions on points of pure common law have been 
searce of late. Such a decision is Lane v. Cor,'97, 1 Q. B. 415, 66 
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L. J. Q. B. 193, C. A. In this case the Court of Appeal has held that 
the owner of a house who lets it without undertaking the repairs is 
not liable either to his tenant or to a stranger lawfully resorting 
to the house for any damage due to defects of repair, and this 
whether the defect existed at the time of letting or not. It does 
not appear to have been alleged that the landlord knew of the 
defect, and probably the dictum of the Court in Ne/son v. Liverpool 
Brewery Co, (1877) 2 C. P. D. 311, 313 (in a judgment delivered by 
Lopes L.J., then a judge of the Divisional Court) as to letting 
premises in a ruinous condition being a misfeasance, must be 
taken as limited to cases where the state of the building is 
dangerous to the public and the landlord knows of it. 


The Brinsmead case ('97, 1 Ch. 45, 66 L. J. Ch. 84) had all the 
elements of a first class company fraud except originality. Taking 
someone else's name is now a well recognized way of doing business 
as many trademark cases testify. The chief merit of the pro- 
moting corporation’s performance in the Arinsmead case was 
smartness, seeing their way to a good thing and getting it. 

Here was a person entitled to use the name of Brinsmead carrying 
on a small business in piano making. Why not buy him up and 
palm off the business on the gullible British public as the original 
business? So the business was bought for £6,000 and resold to 
the counterfeit company for £60,000, and it started on its ill-starred 
career, Act I. Act II presented the Court of Chancery granting 
an injunction at the instance of the genuine Brinsmead against the 
counterfeit, restraining it from passing off its pianos as the true 
Brinsmead manufacture. The bubble had burst, and it might have 
been supposed that there was nothing left for the company but 
a funeral service in the Winding-up Court and a decent interment. 
But the resources of the promoting corporation were not exhausted. 
A winding-up order would mean restoring ill-gotten gains ; so they 
packed a meeting to pose as bona fide shareholders and say, ‘We 
believe this is a valuable business and we wish to go on’; and when 
the next act shifted at last to the Winding-up Court they said, 
* Here are the wishes of the shareholders—the domestic forum ; the 
Court never overrides them on a shareholders’ petition, and so on. 
But the Court of Appeal (97, 1 Ch. 406) was not to be hoodwinked. 
Before its searching eye the fraud stood completely unmasked—the 
promoting corporation pulling the strings of the puppet show from 
first to last. The dénouement of the drama with the Official 
Receiver in the leading réle will be awaited with interest. 
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There are two well recognized modes of voting, one by show of 
hands, the other by poll. Show of hands is the old common law 
method—a rough and ready but convenient way of taking the 
sense of the meeting. 

A poll is a more searching inquiry addressed to the whole con- 
stitution of the company, and that it may be representative of the 
whole constituency proxies are always allowed; but it was an 
entirely new departure when Vaughan Williams J. ruled (Ju re 
Bidwell Brothers, 93, 1 Ch. 603) that proxies were admissible on 
a vote by show of hands. As a mere abstract question there is no 
doubt a good deal to be said for their admission, and for allowing 
absent members to vote; the objection is the practical inconvenience 
attending such a method. A score of shareholders would be there, 
each with his sheaf of proxies: each proxy would have to be 
examined by the chairman, and the business of the meeting would 
be indefinitely delayed. It is therefore satisfactory to find that the 
Court of Appeal in Ernest v. Loma Gold Mines Limited (’97,1 Ch. 1, 
66 L. J. Ch. 17, C.A.) has not indorsed the view of Vaughan 
Williams J. What weighed with that learned judge in deciding 
as he did was that if he ruled the proxies out, there were not 
enough members present to demand a poll; but really shareholders 
must take more trouble to attend where their interests are involved. 
‘ Vigilantibus, non dormientibus jura subveniunt.’ 





‘I feel so weak, writes Sydney Smith, ‘that if the knife were 
put into my hand I don’t think I should have spirit to stick it 
into a dissenter. All the vigour seems to have died out of 
our theological controversies. Take the ‘black gown’ case (/u re 
Robinson, ’97, 1 Ch. 85, 66 L. J. Ch. 97, C.A.), what a pother it 
would have raised ‘animis caelestibus’ in the forties or the fifties. 
Now a judicial ruling on this vexed question, whether the black 
gown in preaching is or is not a legal vestment—which would 
act upon our fathers like a red rag on a bull—is received with an 
almost painful Laodicean coolness. The centres of controversy 
have shifted to South Africa, to the new woman, to the Ibsen cult. 
It is useless to deny that the black gown, whether of Geneva or 
academic, was worn for 300 years at least and often with the 
additional ornament of bands and black kid gloves. Equally 
undeniable is the fact that to-day it is totally extinct—a testimony, 
if testimony were needed, to the eternal changeableness of man. 
Perhaps the most interesting thing that emerges from the dusty 
learning of the case is the distinction drawn in early Church ritual 
and rubric between ‘ministration’ and preaching. The latter was 
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on a lower plane, separated by a great gulf from the priestly office. 
Any one might preach with a licence, but no one could minister 
without being in orders. 


Reg. v. Lord Leigh,’97, 1 Q. B. 132, 66 L.J.Q. B. 56, C. A., is a good 
example of the vigour and good sense with which English judges 
check the misuse of administrative powers. The Warwick Police 
Committee found that their former chief constable, to whom they 
had granted a pension on the ground of physical incapacity to per- 
form his duties, had been declared bankrupt, and was residing in 
Portugal in order to evade a warrant issued for his arrest. No one 
can wonder that the committee disliked spending public moneys on 
a fraudulent bankrupt. It was difficult, however, to devise a means 
by which to put an end to the pension. A too acute adviser 
suggested an ingenious course of proceeding which was followed by 
the committee. They have power under the Police Act, 18yo, to 
call upon the constable to attend at some place fixed by the com- 
mittee for medical examination, and if he refuses to attend, may 
deprive him of his pension. The power was clearly conferred upon 
the committee in order that they might satisfy themselves of the 
pensioner’s continued incapacity. They used it, however, in order 
to aid the Court of Bankruptcy, and by summoning the pensioner 
to England compel him either to submit to arrest under the warrant 
issued aga.nst him, or to place himself in a position in which the 
pension might be withdrawn. The device succeeded. The pensioner 
did not attend, and the committee thereupon declined to pay his 
pension. The Queen’s Bench Division, oddly enough, upheld the 
conduct of the committee. The Court of Appeal has laid down 
without hesitation that a discretionary power given to a committee 
for one purpose cannot be exercised for another and a quite different 
purpose. The committee, who were satisfied of the pensioner’s 
incapacity, had no right to pretend that they were not satisfied in 
order to aid the Court of Bankruptcy. This will seem to most 
persons sound law and sound sense. 





In re Clark, 96, 2 Q.B. 476, 65 L.J.Q. B. 684, C. A., decides a 
minor point of bankruptcy practice, and possibly decides nothing 
more. The case can be cited as a direct authority only for this 
proposition, namely that a bankruptcy notice issued under the 
Bankruptcy Act, 1883, s. 4, subs. 1 (7), against a foreigner who is not 
domiciled in England and has not ordinarily resided or had a dwell- 
ing-house or place of business in England within the preceding 
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year, and, when the notice is issued, is abroad, may on the foreigner’s 
coming to England be served upon him. But the decision of this 
apparently insignificant matter of practice suggests to any one who 
has studied carefully the Bankruptey Act, 1883, s. 4 and s. 6, 
subs. 1,a@ curious and rather important inquiry. May it be inferred 
from Ja re Clark that a foreigner who is in England, and has com- 
mitted an act of bankruptcy in England, and has therefore become 
subject to the bankruptcy law of this country even though he be 
not domiciled in England, and do not fulfil any other of the con- 
ditions laid down in the Bankruptcy Act, 1883, s. 6,subs.1? It is 
true that there is not in strictness any inconsistency between Jn re 
Pearson, 92, 2 Q. B. 263, C. A. and Ju re Clark. Still the tendency 
of the two cases cannot easily be reconciled. Jn re Pearson suggests 
that no steps can be taken to make any debtor bankrupt who does 
not come within the conditions laid down in the Bankruptcy Act, 
1883, 8.6, subs. 1. Ju re Clark certainly suggests that a debtor who 
having committed an act of bankruptcy in England is present in 
England, is liable to be made bankrupt in England even though he 
fulfils none of the conditions contained in the Bankruptcy Act, 
1883, s. 6, subs. 1 (¢). It is at any rate very difficult to see 
why a creditor should be allowed to serve a debtor with a notice 
of bankruptcy if he is not entitled to present a bankruptey 
petition against him. Lindley L. J. apparently felt this difficulty. 
‘It appears to me,’ he says, ‘that this bankruptcy notice is 
valid, having regard to the terms of section 4, whatever the 
notice may be worth to the judgment creditors at a later stage 
of the proceedings. Is this a hint that the notice is worth 
nothing ? 


The net of the debenture-holder is a wide one, as unsecured 
creditors know to their cost on a winding up, and the draftsman of 
the debenture in Jn re Streatham § General Estates Co. (97, 1 Ch. 15, 
66 L. J. Ch. 57) may well have thought he would be sweeping 
in all the available assets when he charged the loan on ‘all the 
property of the company whatsvever and wheresoever present and 
future’; but he had not reckoned with the decision of the Privy 
Council in Bank of South Australia v. Abraham (L. R. 6 P. C. 562) 
that uncalled capital is not property ; only potentially so. ‘ Assets’ 
will charge it, so will ‘ property and rights,’ but not property alone. 
But really it is difficult to feel sympathy for the sleek and pros- 
perous debenture-holder—he gets so much the best of the game. 
He runs with the hare and hunts with the hounds. He gets his 
preferential dividend while the company is a going one, and when 
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it stops he lays his hand on all the assets and says, ‘ All these are 
mine,’ not once but in nine cases out of ten. Lord Davey’'s 
Committee considered this point, whether a company should be 
restricted from pledging its uncalled capital, but the suggestion did 
not find favour. Persons who deal with a company which has 
issued debentures must take Lord Watson's advice and make their 
terms ‘ Cash only.’ 


A, acting, or professing to act, on behalf of the Crown, enters into 
a contract with 4. 4d is dismissed from the service of the Crown, 
and brings an action against X for breach of an implied warranty 
to enter into a contract on behalf of the Crown. Does the action 
lie? Dunn vy. Macdonald, ’97, 1 Q.B. 401, decides, as far as the 
judgment of Charles J. can be taken to decide the point, that the 
action does not lie, and that the principle of Cod/en v. WrigAt, 
8 E. & B. 647, has no application to a public servant acting on 
behalf of the Crown. It should be noted that Justice Charles 
incidentally expresses a very decided opinion that the Crown can 
engage a servant for a fixed period. It was not absolutely 
necessary from the view taken by his lordship of the case to decide 
whether such an engagement was or was not legally possible. 
There appears, however, to be rather more ground than Charles J. 
seems to have admitted for the opinion that every engagement of 
a servant by the Crown is, prima facie, at any rate, a contract to 
retain his services during pleasure. 


An English ship belonging to an English company is at sea. 
Whilst the ship is at sea a petition is presented for winding up the 
company, and on the day on which the ship arrives in a foreign 
country a winding-up order is made against the company. A 
British subject resident or domiciled in England, on the ship 
arriving in the foreign country, obtains a judgment in rem 
against the ship, and in virtue of such judgment receives in such 
country the proceeds of the sale of the ship. Can 4, the British 
subject who has obtained this judgment, retain the money thus 
received or recovered as his own, or does he hold the money simply 
as trustee for the liquidator? In Minna Craig Steamship Co. v. Chartered 
Mercantile Bank of India,’97, 1 Q. B. 55, 66 L.J.Q. B. 162, Collins J. 
has enswered that the creditor has a right to retain the money as 
his own. At first sight this decision appears to be paradoxical, and 
to conflict with such cases as //unter v. Pot/s, 4 T. R. 182, 2 R. R. 
353, and Sid/ v. Worswick, i H. Bl. 665, 2 R. R. 816. But the decision 
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is, we believe, right; Mr. Justice Collins has done nothing more 
than follow Castrique v. Imrie, L. R. 4 H. L. 414, and carry it out to 
its legitimate result. The effect of Castrigue v. Imrie is that a judg- 
ment ix rem, delivered by a court of competent jurisdiction, gives 
to the person by whom the judgment is obtained a title to the res, 
in the particular instance the ship, good against all the world, but, 
if this be so, the person who has a title to the ship must necessarily 
have a valid title to the money for which the ship is sold. We 
do not say that it is not possible to find plausible arguments 
against the judgment of Collins J., which probably enough 
will be appealed from, but we do say that the conclusion at 
which he arrived appears to be on the whole in conformity with 
sound principle. We are glad to observe that at any rate he 
based it, after the manner of a strong and competent judge, 
on the ground that he followed the principle involved in Castrique 
v. Imrie, and did not fritter away the effect of his decision 
by resting it upon any distinction between liquidation and 
bankruptcy. 


The prodigal has been a problem in all countries and in all ages. 
The civil law has treated him as a quasi lunatic. So does the law 
of France. English law, in the spirit of Archbishop Magee, pre- 
ferring that a man should be free to his being thrifty, leaves the 
spendthrift to the nemesis of bankruptcy. There is, however, 
a via media—a settlement, and that is what the friends of the prodigal 
in /n re Tetley (3 Mans. B. R. 226, 321) resorted to. He was coming 
into some £20,000 at twenty-one, and with a becoming prudence— 
not quite unmixed with a desire that the prodigal might not be 
thrown back a pauper on their hands—they urged him to settle it. 
Counsel called in to advise frankly told them that such a settle- 
ment, if voluntary, would be successfully challenged in bankruptcy : 
so the mother of the prodigal promised him £50 a year, and the 
brother £25, to make up a consideration. Bankruptcy did come 
and the settlement was challenged, and many scornful epithets were 
discharged at the consideration— manufactured,’ ‘sham,’ illusory. 
But the point most pressed was that a person with the propensities 
of a spendthrift cannot put property beyond the reach of future 
ereditors—that it was a fraud on them within the statute of 
13 Elizabeth, c. 5. This argument, if allowed, would, as the Court 
pointed out, strike at all settlements, the very object of which is 
protection of the settled property against all contingencies. Even 
with a prodigal may it not be a more just way of looking at such 
a settlement, that having by tying up his property deprived him- 
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self of the power of paying, he means to live within his income 
and contract no more debts? There is such a thing as a repentant 
prodigal. 





The old tendency of equity judges to find every possible excuse 
for making out that people meant everything and anything except 
the thing they had said is nowadays more and more departed from, 
and some though not all of its mischief has been undone. In 
Hill vy. Hill,’97, 1 Q. B. 483, the Court of Appeal, now reinforced 
by the equity learning of Chitty L.J., firmly refused to treat words 
of mere request as a ‘ precatory trust.’ In the particular case there 
is little doubt that the natural and straightforward interpretation 
was also that which most nearly fulfilled the real intention. 





The International Association for Comparative Jurisprudence 
and Political Economy of Berlin offers a prize of 1600 marks (equal 
to about £80) for the best essay on the following subject :— 


‘A comparative survey of the principles which prevail in the 
Colonies of the more important countries as to the acquisition and 
colonization of land by settlers, and of the economic results of such 
principles.’ 

The competition is subject to the following conditions :-— 

1. Competitors must send in their respective essays to the 
Honorary Secretary of the Association, Kammergerichtsrat Dr. 
Kronecker, 241 Kurfiirstendamm, Berlin, W., so as to reach him 
before April 1, 1898. 

2. The essays must be written in German, French, or English, 
and Roman characters must be used for the German MS. 

It is highly desirable that the MS. sent by competitors should be 
ty pewritten. 

3. The essays must not disclose the name of the author, but must 
be marked with a motto; and a sealed envelope on which the same 
motto is shown, and which encloses the author's name and address, 
must accompany them. 

4. The Board of Judges is comprised of the following members of 
the Association :— 

His Highness Johann Albrecht Duke of Mecklenburg, President 
of the German Colonial Society (Potsdam); Dr. Paul Kayser, 
Divisional President of the German Imperial Court (Leipzig); 
Dr. Freiherr Carl von Stengel, Professor of Law (Munich). 

(4) English member: The Right Hon. James Bryce, D.C.L., M.P. 
(London). 
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(ce) French member: Dr. Charles Lyon-Caen, Professor of Law, 
Membre de |'Institut (Paris). 

(¢) Italian member: Dr. Attilio Brunialti, Councillor of State, 
Professor of Law (Rome). 

(ec) Dutch member: Dr. P. A. van der Lith, Professor of Law, 
Rector of the University (Leiden). 

(7) Austro-Hungarian member: Dr, Eugen Philippovich, Edler 
von Philippsberg, Professor of Political Science (Vienna). 

(g) Russian member: Dr. Fedor Fedorovié von Martens, Professor 
of Law, Membre de I Institut (St. Petersburg). 

(4) Spanish member: Marquis de Dalmau de Olivart, late Pro- 
fessor of Law (Barcelona). 

(i) American member: William James Ashley, Professor of 
Political Science, Harvard University, U.S. A. 

The award will, if possible, be published before April 1, 1899. 

The prize may be divided between several competitors, if their 
essays appear to be substantially equal in merit. The International 
Association will publish the essay or essays to which the prize will 
be awarded. 

If any competing essay or any part thereof shall be published 
before the award shall be made, such essay will cease to be 
included in the competition, and will not be reported on by the 
judges. 

The Board of Judges will not open any of the envelopes accom- 
panying the MS. except such envelope or envelopes as shall 
accompany the successful essay or essays. Competitors may, 
when forwarding their MS. for competition, indicate an address to 
which it is to be returned at the proper time. The copyright in 
the successful essay or essays, and more particularly the exclusive 
right to publish the same or any translation thereof, shall, on 
payment of the prize, become vested in the International Associa- 
tion for Comparative Jurisprudence and Political Economy of 


Berlin. 





The School of Law of Boston University (Mass.) opened a new 
hall on Jan. 8, and Judge O. W. Holmes delivered an address at 
the ceremony. His works are not much like those of his father, the 
late Dr. O. W. Holmes, but he has the same faculty of saying in an 
easy unaggressive way things which really go a long way down 
and set a man thinking. Here he warns students that if they 
begin with confusing legal and moral points of view they will 
never be good lawyers, and redresses the balance by warning 
mature lawyers that if they ignore the fundamental considerations 
of policy that underlie the development of law they will never be 
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good judges. Incidentally Judge Holmes discourages the attempt 
to study Roman law for the generality of common law students. 
Assuming that he does not wish to keep any one away from Roman 
law who has a real taste for historical and comparative study, we 
agree with him. 





In the last two numbers of the Harvard Law Review Prof. 
Wigmore, now of the North-Western University, traces the idea of 
pledge through its early history in various systems. His former 
residence in Japan has enabled him to bring Japanese law into the 
concert of comparative jurisprudence. The February number 
contains an article on ‘The judicial characteristics of the late 
Lord Bowen,’ by Mr. Van Vechten Veeder of Chicago, a writer 
whom we do not remember to have met with before, but hope to 
meet with again. His appreciation of Lord Bowen's qualities is 
nothing less than admirable. 


It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as aforesatd, 
cannot be in any way answerable for MSS. so sent. 








MAGISTRI VACARII SUMMA DE MATRIMONIO. 


INTRODUCTION. 


( F late years a good deal has been written about Vacarius. 

Very recently Dr. Liebermann’, to whom the students of 
English legal history already owed a heavy debt of gratitude, has 
summed up what is known of the life of this Italian legist and 
has added to the sum by calling attention to two works of his 
which are lying in manuscript at Cambridge. The one of these 
is theological, the other is devoted to the law of marriage. This 
latter will be printed in a later number of this Review. I have 
not that knowledge of the canon law which would enable me to 
edit this treatise scientifically; but I believe that I can give 
a fairly correct copy of it, and that it will be of some interest to 
a few Englishmen and to a few foreigners. 

Of Vacarius himself I will say but very little, since I have 
nothing to add to what has been written by Dr. Liebermann and 
others in accessible places*. Only let us remember, first, that in 
all probability he came to England as early as 1148. and was living 
here as late as 1198; secondly, that in the meanwhile he had dwelt 
under the patronage of Archbishop Theobald of Canterbury and 
afterwards of Archbishop Roger of York; thirdly, that we have 
some reason for supposing that his great book, the Summa of 
Justinian’s Code, was finished in 1149; and fourthly, that we have 
fairly good evidence of his having taught Roman law in Oxford at 
some time in his long career. 

The manuscript in question is preserved in the University 
Library at Cambridge (Li. 3. 9), and its. contents are described at 
some length in the printed catalogue (vol. iii. pp. 412-415). For 
the more part they consist of various works of St. Augustin. 
Better judges of handwriting than I am have said that this volume 
was compiled near, but rather before than after, the year 1200. At 
the beginning there is a table of contents which seems to be coeval 
with the body of the book. The portion of this which is most 
interesting to us rans as follows:—Augustinus de agone christiano. 

' English Historical Review, xi. 305. 


? Rashdall, Universities of Europe, ii. 335 ; Pollock and Maitland, Hist. Engl. Law, 
i. 97; Holland, Oxford in the Twelfth Century (Oxford Hist. Soc. ). 


L2 
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Item eiusdem sermo Mulierem fortem*. Item de trinitate. Summa 
Magistri Vacarii de [apparently matrimonio has been erased and 
then a later hand has added assumplo homine. Item eodem [sie] de 
matrimonio]. Expositio 8. Augustini contra paganos. The pages are 
divided into two columns. A little way down in the second column 
on a certain page we find the rubric Magistri Vagarii tractatus de 
assumpto homine incipit. The treatise that is thus introduced fills 
rather more than twenty columns. Then without interval comes 
the rubric Mie incipit quedam summa de matrimonio Magistri Vacarii, 
and on this at once follows our treatise, in the first words of which 
the writer speaks of himself as the author of an opusculum de assumpto 
homine. Our treatise fills rather less than twenty-six columns, and 
in the column in which it ceases another brief tract begins with the 
words Omnium expetendarum prima est sapientia. The writing is good, 
and I do not think that the scribe can be charged with many mistakes. 

The disquisition de assumpto homine is heralded by a prefatory 
letter ; this will be printed below by way of appendix. The author 
is concerned with ‘the assumption of man’ by Christ. He is 
making an attack upon what he regards as a fashionable but 
erroneous philosophy. As I understand him, he seeks to prove 
that Christ assumed not only the reasonable soul and human flesh, 
but also the ‘substance’ of man. The course of his argument 
I dare not attempt to describe. He is angry with certain adversaries 
who (so he says) fill the high places in the schools; but he does not 
name ‘hem. The only writers whom he expressly mentions are 
ancients, such as Augustin, Jerome, Claudian and Boethius. 
I should suppose that he is attacking that doctrine of the Incarna- 
tion which is known as Nihilianism, and that his vigorous words 
are aimed either at the great Peter Lombard himself or at some 
disciples of his who outran their master along a dangerous road *. 
They found another enemy in a countryman of ours, one John of 
Cornwall*, and their doctrine was condemned by Alexander III. 
In this case Vacarius seems to have been fighting on what by its 
success was to prove itself to be the orthodox side. It was other- 
wise when he wrote on marriage. Here he championed a losing 
cause, for this same Alexander dealt its death-blow ‘. 


* This, it is said, really comes not from Augustin, but from Bede. 

* Sentent. lib. iii. dist. 290. See Dorner, The Person of Christ, Engl. trans., 
Div. 2, Vol. ii, pp. 310 f.; Baur, Lehre von der Dreieinigkeit, ii. 548 ff.; Rashdall, 
Universities, i. 54. The watchword of the school was: quod Christus, secundum quod 
est homo, non est aliquid. 

* Marténe et Durand, Thesaurus Novus, v. 1657; Dict. Nat. Biog. s.v. John of 
Cornwall. 

* In the preface to the De assumpto homine the hand of the civilian seems to be 
betrayed when its author says, ‘Cum lege cautum sit nullam esse interpretationem 
que tantum valeat ut preiudicare possit manifesto sensul.’ I have not, however, 
been able to trace the origin of this maxim. 
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The tract on marriage may speak for itself. I must not 
presume to comment upon it at any length, nor endeavour pre- 
cisely to fix its place in the important controversy to which it 
belongs. In the main it will be intelligible to any one who will 
read a few modern books and keep a copy of the Decretum 
Gratiani open before him’. But two or three explanatory remarks 
I will venture to make. 

In the middle of the twelfth century the Church throughout the 
Western world was successfully claiming for her courts an exclusive 
right to pronounce on the validity of marriages. But in truth she 
was not as yet equipped with any doctrine of wedlock sufficiently 
definite to serve as a legal theory. A few brief texts in the Bible; 
a few passages in the works of the Fathers, some of which were 
but too mystical, while others were but too hortative ; a few canons 
and decretals that were not very consistent with each other—these 
were the unsatisfactory materials out of which law was to be 
made. And the law was to be cosmopolitan. The very nature of 
the claim to treat marriage as a spiritual matter, a divinely 
ordained institution, prevented the Church's lawgivers and lewyers 
from laying a decisive stress upon any rites or usages that were 
merely national. A cosmopolitan law of marriage cannot make 
any ceremony or formality essential. It must compose its marriage 
out of those elements which we can conceive as common to the 
marriages of all people in all ages, such as the agreement to marry, 
the beginning of cohabitation, and the sexual union. Difficulties 
which in any case would have been great were complicated by the 
supposed necessity of proving that marriage is in some sort—but 
who shall say what sort?—a sacramentum, and of giving the name 
of marriage to such union as the Christian legend would allow 
St. Joseph to contract with the Blessed Virgin. 

Gratian (cire. 1139-42) made a determined endeavour to obtain 
a consistent theory out of the materials that he collected’. He 
holds that the sponsa/ia, the agreement to marry hereafter, con- 
stitute an ‘ initiate marriage,’ which however only becomes a ‘ con- 
summate marriage ’ at the moment of physical intercourse. Were 
we to translate his doctrine into modern terms, we should say that - 
really there is no marriage until such intercourse has taken place, 
though from this principle he would not draw al] the inferences that 
would be drawn from it by modern law. About the same time 
Peter Lombard* was developing a new distinction, the famous 


‘ See von Scheurl, Entwicklung des kirchlichen Eheschliessungsrechts. Erlangen, 
1877; Freisen, Geschichte des canonischen Eherechts, Tiibingen, 1888; Esmein, 
Le mariage en droit canonique, Paris, 1891; Friedberg, Lehrbuch des Kirchen- 
rechts (ed. 4, Leipzig, 1895), pp. 408-413. 

® See especially C. 27. q. a. * Lib. iv. dist. 27. 
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distinction between sponsalia de futuro and spousalia de praesenti. 
Espousals by words of present time, which are contracted if man 
and woman express their agreement to be from henceforth husband 
and wife, constitute a perfect marriage, though the copw/a carnalis 
is necessary to introduce into the union the sacrament of Christ 
and His Church. On the other hand, espousals by words of future 
time are no marriage ; they are but an agreement that there shall 
be a marriage hereafter. 

Thenceforth there were two main theories before the world. 
Gratian’s was spoken of as the Italian or Bolognese theory ; Peter's 
became the theory of the Gallican Church. Warm debates ensued. 
In particular, about the year 1156, the Italian canonist Rufinus 
came forward as a vehement champion of Gratian’s cause’. But 
time was on Peter's side. His doctrine had the advantage of 
being compatible with the existence of a perfect marriage between 
St. Mary and her reputed husband. Pope Alexander III, while 
he was but Magister Rolandus, had written on this subject, and, 
though he accepted Gratian’s principles, expressed some doubt 
about the deductions that were drawn from them*. As pope he 
went over to Peter's side, and in the course of his long pontificate 
settled the law of the Church by a series of decisions that were 
promulgated in decretal letters. Peter's doctrine that consent per 
verba de praesenti constitutes a marriage became the law of the 
Church; but at the same time some traces of the opposite theory 
were retained, for by ‘consummation’ a marriage gained an 
additional degree of indissolubility and perhaps of sacramentality. 

Now Vacarius has a theory which differs from all of these. 
The true act of marriage, the act which marks the moment at which 
the marriage takes place, is the mutual delivery (/raditio) of man and 
woman each to each. Of course as a condition there must exist 
a pact of the appropriate kind. The man delivers himself as 
husband, the woman delivers herself as wife. But it is not a mere 
expressed consent that makes the marriage; there must be 
a delivery, a ‘tradition.’ Again, as a condition there must be the 
natural power of effecting a carnal union ; but the carnalis copula 
is unessential ; it does not make the marriage ; the marriage is made 
by the ‘tradition.’ In a startling passage and by way of reductio 
ad absurdum Vacarius brings the Bishop of Hippo to the side of the 
nuptial couch to upbraid the bridegroom for embracing a woman 
to whom he is not yet ‘perfectly’ married. ‘Inciuiliter loqueris 
Augustine,’ is the man’s reply, ‘for she is my wife, having become 
so by tradition, and the first embrace is as legitimate as the last.’ 


* Summa Rufini (ed. Schulte, Giessen, 1892°, p. 389. 
? Summa Rolandi (ed. Thaner, Innsbruck, 1874), pp. 126-133. 
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That harmful text about man and woman becoming ‘one flesh’ is 
cleverly encountered by another text. From the moment of the 
marriage, that is, from the moment of the tradition, the man has 
no power over his own body, or, in other words, his body is already 
his wife’s and her body is his. Therefore this is the moment at 
which they become ‘one flesh.’ At this moment the law makes 
them ‘one flesh’ by giving to each power over the other's body ; 
the sexual union is mere matter of fact. We must distinguish 
between the perfection of a legal act and the fulfilment of obliga- 
tions which that act creates. We must not blur this distinction by 
talk about ‘consummation. A marriage is a marriage, and it 
cannot become more of a marriage than it already is. 

Vacarius is prepared to carry this thought into the mystical 
sphere of sacramentality. The marriage effected by ‘tradition’ 
already contains the sacrament of Christ and the Church. At 
the moment of delivery the man and woman are made ‘one flesh’ 
by a vinculum iuris, Further, he protests against a popular use of 
the word ratum, which would make it imply indissolubility’. This 
use is, for one thing, unclassical; no single sentence in the Corpus 
Juris Civilis sanctions it. A marriage effected by tradition is 
a matrimonium ratum, and this it would be even if the law permitted 
a divorce a vinculo, We are bidden remember that even after 
the time of Christ, even after the time of Justinian, divorce was 
possible ; St. Joseph and St. Mary married under a law that 
allowed divorce. Logical to the last, Vacarius will even declare 
that the marriages of infidels are ra/a, and contain the sacrament of 
Christ and the Church. 

This attempt to make all turn upon the mutual /raditio does not 
indeed stand quite alone. A similar attempt seems to be made for 
a moment by the author of the book that is known as the Summa 
Coloniensis*. He is thought to have been a German, to have done 
» his work about the year 1170 in the province of Kéln, and to have 
been an adherent of the anti-pope Calixtus. At this point we 
shall do well to remember that our Henry II carried on a flirtation 
with the Calixtines, that Reinald von Dassel, Archbishop of Koln, 


' dictum post c.17, C. 28.q. 1: ‘Coniugium enim aliud est legitimum et non ratum, 
aliud ratum et non legitimum, aliud legitimum et ratum. Legitimum coniugium 
est quod legali institutione uel prouinciae moribus contrahitur. Hoe inter infideles 
ratum non est, quia non est firmum et inuiclabile coniugium eorum.’ 

2 The work was described by Schulte, Sitzungsberichte der Wiener Akademie, 
vol. 64, p. 93. The relevant passage is given by Scheurl, op. cit. p. 168, and Freisen, 
op. cit, p. 189: ‘Item cum in hoe pacto uterque dicat alteri Trado me tibi, si verba 
cum effectu accipiuntur, ex tune caro utriusque alterius efficitur. Illud enim 
generale est in huiusmodi contractibus, ut traditione rei dominium transferatur. 
Proinde, ex quo sponsa viro tradita et cum eo velata atque traducta est, ex tune 
caro eius viri est, etsi nuptiale mysterium nondum in ea completum sit, et hoe 
Gratianus post multas ambages sentire videtur.’ 
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who was the soul of the schism, visited our shores, and that Roger 
of Pont l'Evéque, Archbishop of York, was both the patron of 
Vacarius and the rival and enemy of Becket’. Some intercourse 
between Vacarius and the German canonist is not out of the 
question. 

We may well think that the doctrine of Vacarius had much to 
commend it. On the one hand, it cannot have stood very remote 
from Germanic custom, while on the other, it was not out of 
harmony with the usage described in the Digest, for though some 
would teach us nowadays that the Roman marriage became in 
theory a merely consensual and formless transaction, still un- 
doubtedly great stress was laid on the deductio in domum as being 
the usual and almost necessary evidence of a marriage. Also it 
was much in the vein of our own ancient lawyers that some change 
of ‘seisin, some /radifio vel quasi (as Vacarius calls it), should be 
regarded as the act of marriage. However, unfortunately for the 
Church and unfortunately for the world, the Church’s law of marriage 
took a different turn. The voice of Vacarius is Vor clamantis in 
deserto. To this may be due the fact, if fact it be, that his voice is 
transmitted to us by an unique manuscript. 

At another point he opposes the triumphant doctrine of the 
canonists. A young girl who is in the power of parents or 
guardians cannot be married without their consent. If that be not 
given there will be no marriage, but at best a contubernium. He 
accuses his adversaries—and here he has both Gratian and Peter 
Lombard against him—of frittering away the clear words of Pope 
Evaristus* (100?-109?). Those words we now know to be the 
words of the Pseudo-Isidore*. Neither Vacarius nor his foes knew 
that, and in his eyes they are guilty of eluding a plain decree of 
a pope who was learned in wufrogue inure. Here again he had 
morality, decency, ancient law, and the remote future for allies; but 
the current of sacramentalism was too strong to be stemmed. 

That he had Gratian’s work before him seems quite plain, though 
he never names Gratian nor the Decretum. Also we may infer that 
the Decretum was still new and had not yet established itself as 
the one classical text-book of the canon law, for though he quotes 
many of the ‘authorities’ that are contained in it, and also quotes 
some of the dicta Gratiani, he never mentions any ‘ distinction,’ 
‘cause,’ or ‘question,’ as assuredly he would have done had he been 
writing near the end of the twelfth century. Whether he had before 


* See, for example, the letter addressed by Henry to the Archbishop of Kéln, 
telling how the Archbishop of York and others have gone as the king’s envoys to 
threaten Pope Alexander ; Materials for the Life of Becket, v. 428. 

7 ©. 1, C. 30. q. 5. * Hinschius, Decretales Pseudo-Isidorianae, p. 87 
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him the ‘ Paleae,’ that is, the passages inserted in the Decretum by 
Gratian’s pupil Paucapalea', seems more doubtful. He quotes two 
passages that are thus introduced ; but from this it does not follow 
that they stood in his copy of the Decretum. To one of these two 
he repeatedly * alludes, but whereas in the manuscripts which are 
the base of the modern editions of Gratian’s book this text is 
ascribed to Augustin*®, Vacarius attributes it to Pope Hormisda 
(A.D. 514-523). It is a passage which appears also, and under 
Augustin’s name, in the Compilatio Prima‘ and in the Decretals 
of Gregory IX *. 

With the theory of marriage stated by Peter Lombard our 
author was familiar; but I cannot say that he takes any words 
from the Parisian schoolman, nor do I see any proof that he had 
read the Summa of Paucapalea, the Summa of Roland, or the 
Summa of Stephen of Tournay. On the other hand, it is pretty 
plain that he borrowed phrases from and directed much of his 
argument against Rufinus. This, if Dr. von Schulte is right, would 
allow us to assign his treatise to any year after 1156 °. 

If we place out of account the two ‘Paleae’ which have been 
already mentioned, I believe that he cites but two other ‘authorities’ 
which he could not have obtained from the Decretum. (1) The 
first of these’ is a forged letter of Alexander, pope and martyr, 
that is, of Alexander I (10g?-119?). This appears in the Summa 
of Rufinus*, also in the Summa of Johannes Faventinus’, also in 
the Collectio Lipsiensis’’. It is a forged decretal, but it is not one 
of the Pseudo-Isidorian brood. No more seems to be certainly 
known of it than that it became current in the twelfth century. 
Not impossibly it was concocted in the course of the controversy 
about marriage in order to support the Bolognese against the 
Parisian theory. (2) The second of these two authorities” is 
a canon of the Council of Verberie, held in the year 753. This in 
its original form'’, and in the form in which Vacarius knew it, 
distinctly contemplates the possibility of a true divorce in our 
sense of the term: that is to say, in a certain case a man whose 
wife will not follow him into a foreign country is allowed to marry 
another. Part of this canon appears in the Decretum, but the part 


? Vacarius, §§ 12, 19, 25, 26. 
. . * c.1, Comp. Prima, 4. 4. 
. 4.4. The other passage is quoted by Vacarius, § 22, and is the Palea 
which stands as ¢. 18, C. 27. q. 2. 

* Summa Rufini, ed. Schulte, p. xi. 
* Vacarius, § 20. * Summa Rufini, pp. xxxi, 396. 
* Schulte, Sitzungsberichte der Wiener Akademie, vol. 57, pp. 589, 59°. 
” Friedberg, Quinque Compilationes, p. 205 ; Freisen, Eherecht, p. 183. 
" Vacarius, § 39. 
'* Mon. Germ., Capitularia, ed. Boretius, i. 41; Freisen, op. cit. p. 783- 
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which permits a divorce has been carefully excised’. Vacarius 
quotes, or rather paraphrases, the original form of the text, but 
only in order that he may show that strange things have occasion- 
ally been permitted. Possibly he found the whole canon in the 
pages of one of Gratian’s predecessors, Regino of Priim®*, for 
example, or Burchard of Worms ®. 

In favour of an early date for the book we have not only the 
informal manner in which the authorities that lie in the Decretum 
are cited, and the assumption that the grand marriage question is 
still open, but also the fact that no notice is taken of the epoch- 
making decretals of Alexander III*. This is the more significant 
because one of the most decisive of those decretals was sent to 
England*®. The popes, it is true, had hardly as yet made good 
their right to legislate on a large scale, and the canonists were still 
ready to say upon occasion that a pope had gone wrong. We may 
fairly suppose, however, that had Vacarius known these Alexandrine 
decretals, he would have felt bound either to hold his peace or to 
controvert them. Magister Rolandus, when he had taken possession 
of the chair of St. Peter, was not a man who could be quietly 
ignored. Unfortunately his pontificate (1159-1181) was long, and 
few of his decretals have been dated. Nevertheless if 1156 or 
thereabouts is the earliest date to which we can attribute this 
Summa, the latest date is, I should suppose, not much later. 

That its author was the Vacarius of whom all of us have heard, 
and not another person of the same name, seems clear. We know 
Vacarius as a legist, and this is just such a tract as would be- 
written by a legist who for the nonce was making an incursion into 
the canonist’s territory. Having before his eyes the precision of 
his own beautiful Digest, he seems to feel a sort of pity and even 
contempt for the boneless scraps of exhortation and mysticism that 
are collected in the Decretum. He complains that the law of 
the Church is always shifting and wabbling*®. He complains 
of the canonist's method. What is the use of an attempt to 
make a concordance of discordant canons when the canons are 
discordant’? His theory of marriage, too, is a legist’s theory. 


" e. 4, C. 34. q. I. ? Regino, ii. 123 (ed. Wasserschleben, p. 262). 

* Burchard, ix. 5; ‘Migne, vol. 140, col. 824); Freisen, op. cit. 801. 

* Freisen, p. 191; Esmein, i. 127. 

* e. 6, Comp. 1, 4. 4 (Friedberg, p. 47); translated, Pollock and Maitland, Hist. 
Engl. Law, ii. 369. See also Mansi, Concilia, xxii. 293. 

* Vacarius, § 16: ‘Ecclesiastica namque iura dissonas recipiunt sentencias et 
varias formas, plerumque inutiles, quia non obseruantur.’ 

* Ibid., § 16: ‘Illi enim qui ad hoc frustra laborant ut quamlibet passim 
contrarietatis discordiam reuocent ad concordiam, plerumque, ut vicium huiusmodi 
contra veritatem evitare contendunt, in veritate labuntur in peius.’ If we remember 
that Gratian called his book Concordia discordantium canonum, this remark will 
seem pointed enough. 
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It may not be just that which modern scholars will discover in 
Justinian’s books, but it brings marriage into line with the con- 
veyance of property. Other legal transactions, such as donation 
and partnership, are constantly before his mind, and in his eyes 
a word from Pomponius is enough to sweep away a lot of foolish 
talk about matrimonia which are and matrimonia which are not rata‘. 
We should hardly be going too far were we to say that this is 
a civilian’s protest against the mess that is being made of the law 
of marriage by canonists and divines. We might like, perhaps, to 
go further and to contrast an Oxonian with the Bolognese and with 
the Parisian theory of marriage, and thus to unite in one story the 
three great universities of the twelfth century. But we have no 
warrant for this. Vacarius’s pamphlet (for it is no more) is uo 
school-book comparable with the Decretum and the Sentences, and, 
for anything that we know, may represent the opinion of one 
solitary and protesting legist. That its author was both daring and 
acute is plain. 

Another guess is inviting. If we attribute this tract to the 
years which closely follow 1156, we give it to a time when England 
and Rome, Normandy and Gascony were witnesses to the dogged 
litigiousness of that immortal plaintiff, Richard of Anesty *. 
Beginning his long suit in 1158, he triumphed in 1163. He had 
the professional aid of another Italian lawyer, whose name has 
elsewhere * been coupled with that of Vacarius, namely, of Master 
Ambrose*. Is it impossible that if Magister Ambrosius was of 
counsel for the plaintiff, Magister Vacarius was retained for the 
defence? Or again, if in 1159 Vacarius still remained an inmate 
of Archbishop Theobald’s household, we can hardly doubt that he 
was consulted about a case which raised nice questions of matri- 
monial law and tasked the wisdom of the archiepiscopal court to 
its uttermost. One of these questions was whether a divorce 
pronounced in Stephen's reign by the legate Henry of Blois was 
valid. In Henry I's day one William had, se some asserted, married 
Albreda, while others maintained that this was no marriage and 
that at a later date he had married Adelicia. In Anesty’s suit 
Archbishop Theobald’s secretary, John of Salisbury (to whom 
Vacarius was ‘ Vacarius noster’ and from whom we learn of 
Stephen’s attempt to silence the voice of Roman law), reported to 
Alexander III the story of these would-be marriages and the 
subsequent divorce. He said that the former marriage was upheld 
and the nullity of the second declared by Henry of Blois, who was 

* Vacarius, § 36. 

* Joan. Saresberiensis Epistolae, ed. Giles, vol. i. pp. 123-132; Palgrave, English 


Commonwealth, vol. ii. pp. v-xxvii, Ixxv-Ixxxvii. 
* Liebermann, Engl. Hist. Rev. xi. 313, 314- * Palgrave, op. cit. p. vii. 
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acting in pursuance of a mandate from Innocent II (1130-1143). 
This mandate apparently supposed that some sort of formal ‘ tradi- 
tion’ of Albreda by her father had taken place, but that William 
had never removed her from her father’s house, and it was admitted 
that there had been no ecclesiastical ceremony and no sexual inter- 
course. Nevertheless, Innocent decreed that if there had been 
a consent to be thenceforth husband and wife, there had been 
a marriage, and that the subsequent union with Adelicia, though 
solemnly celebrated in church and blessed with offspring, was 
adulterous. In short, Innocent seems to have acted upon the 
theory of marriage which is now generally coupled with the name 
of Peter Lombard'. Now this was just such a case as would have 
set Vacarius a-writing his pamphlet. There might be a pact by 
‘ words of present time,’ but was there a marriage if Albreda was 
left under her father’s roof?? Often what looks like a speculation 
of abstract jurisprudence has been the outcome of a concrete law- 
suit, and is none the worse for having its origin in real facts. This 
is only a guess; but the temptation to connect together two men 
so famous in our legal history as the first teacher of Roman law 
and the heroic English litigant was not to be withstood °. 


F. W. MartTLanp. 


APPENDIX. 


Macistr1 VaGaril TRACTATUS DE ASSUMPTO HOMINE INCIPIT. 


Suo B. suus V. salutem. Post collationem de homine assumpto inter nos 
habitam, sepe cum plerisque aliis uestigia opinionis uestre sectantibus de 
re eadem tractatum habui, qui etiam rationem ipsius opinionis mihi expo- 
suerunt precipuam. Summa uero eiusdem cpinionis ea est ut non sit 
aliquis homo qui pro nobis interpelletur, quem susceperit deus uerbum, 
set animam et corpus tantura assumpsit. Eius autem urgentissimam ra- 
tionem talem reddunt: quam‘ personam a uerbo assumptam esse, necesse 
est ut dicamus, si concesserimus eum assumptum esse qui ex anima et carne 
subsistat ut pro nobis interpellare possit. Nam cum dicimus dei sapientiam 
seu uerbum suscepisse humanam naturam uel hominem, nichil nisi ratio- 


* Innocent’s mandate is set out in John of Salisbury’s letter (i. 125). It appears 
also as c. 10, Comp. Prima, 4. 1 (Friedberg, Quinque Compilationes, p. 44). It must 
belong to the last years of Innocent’s pontificate (1130-1143). Henry of Blois was 
appointed legate on March 1, 1139 (Dict. Nat. Biog., s.v. Henry of Blois). Palgrave 
(op. cit. p. viii) thought that the divorce was pronounced in 1141 or 1143. The 
exact date of Peter Lombard’s work has been a matter of controversy. 

* According to Innocent there had been a traditio by Albreda’s father, but the 
traductio in domum mariti was to take place upon a future day, and meanwhile she 
was commendata to her father. 

* In the printed copy of the treatise the punctuation and the numeration of 

phs will be due to the editor. 

* Possibly quem, 
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nalem animam et humanam carnem absque earum in unam substantiam 
conpage significamus assumptas. Hec est doctrina celebris a quibusdam 
modernis inuenta magistris. Hec est uia in scolis maxime frequentata et 
trita hodie. porro huiusmodi disciplina cum nullis auctoritatibus roborari 
possit, licet aliquibus paucis uix aliquo modo colorari querat, regulas tamen 
suas habet et traditiones, quibus maiorum auctoritates eludere possit, ut 
suum defendat errorem. Nam si qua obiciatur auctoritas, promptam 
habent responsionem secundum suas regulas, ut si auctoritas est expositione 
indigeat et interpretatione, cum econtrario lege cautum sit nullam esse 
interpretationem que tantum ualeat ut preiudicare possit manifesto sensui. 
Item ut tantum effugere possint ex leui occasione, nugari dicunt quemlibet 
urgentem eos, Naturamque humanam in Christo ita disponunt, ut dum 
totam eam Christo tribuere uideantur, animam rationalem et humanam ei 
carnem concedendo, totam ei auferant negando substantiam ipsius’ hominis 
ex eis consistere. Wnde querenti mihi, Cum substantia fuerit infans ille 
quem magi adorauerunt, que substantia fuerit? responderunt quidam 
quod diuina fuerit substantia et non humana. Hec et alia his similia 
induxerunt me et inpulerunt ad scribendum, et quamuis ipsa rei sublimitas 
et operis difficultas animum et uires mihi adimerent scribendi, eius tamen 
inuocato nomine qui desperata etiam consueuit petentibus donare, et ea 
paruulis pulsantibus aperire que sapientibus et prudentibus celantur, eius 
inquam inuocato nomine, et oculis ad celum erectis, opus meas extendens 
uires eius donatione inpleui, quod discretioni uestre dilectionis eo studio 
inspiciendum, discutiendumque commisi quo scriptum est, ut ueritatis amore 
singula diligenter examinetis, et si quid inprudenter ibi insertum fuerit, 
industria uestre prudentie, antequam ad alium perueniat, corrigatur. 
Euidentibus autem tam rationibus quam auctoritatibus pro ingenii mei 
exiguitate studui demonstrare que pocius sententia ueritate nitatur de 
homine assumpto, utrum ut anime et corporis assumptio non composuerit 
unam hominis substantiam in Christo, an talis omnino utriusque fuerit 
coniunctio ut ex eis unus subsistens fuerit homo substantie humane perfecte 
sicut quilibet alius* homo. [Rubrica] De assumpto homine. quod substantia 
sit ex anima et carne subsistens tam animalis quam hominis, nature* pro- 
prietatibus subiecta, non autem diuina. et quod homo cum sit persona, ipse 
tamen assumptus dicitur et non ipsa persona. et quod Christus et dominus 
glorie et gigas gemine substantie duarum sint substantiarum nomina. et non 
deus. et ideo ex dupplici substantia Christus esse una persona dicitur. et 
non deus, non homo ita dicitur, et quod deus uere et proprie inde est aliquid, 
quia est homo.. *Crebris itaque mutationibus et motibus . . . .* sed est 
secundum catholicos unius substantie humane specifica differentia seu 
specificata proprietas seu forma quedam, que proprio nomine humanitas 
uocatur, ut supra ostensum est. [Rubrica] Hic incipit quedam ewmma de 
matrimonio Magistri Vacarit. 


* ipsius repeated. * aliis, MS. 
* n with e above, preceded and followed by a stop, MS. 
* Beginning of treatise. * End of treatise. 





PRIORITIES IN RELATION TO ESTOPPEL. 


Ul. 
Tue RuLES AND THE CASEs. 


T would be treating the subject altogether too lightly were such 
short criticisms of current rules to be left without support from 
their application to the cases. These shall now be passed in quick 
review, with the result, as is hoped, that the suggested substitution, 
for those rules, of the principles of the law of estoppel, may be 
recommended. 

But first let us clear up the obscurities of the phrase ‘where the 
equities are equal.’ We have seen that ‘the equities’ mean 
the merits, or the conduct, of the parties'; and that this at once 
suggests estoppel. But in the second place it must be observed 
that the whole phrase appears in three seemingly inconsistent rules 
(shortened for the sake of clearness) :— 

Rute L—Where the equities are equa] the law (legal title) will 
prevail. 

Rue Il.—Where the equities are equal possession of the deeds 
gives priority. 

Rue Ill.—Where the equities are equal the first in time has 
priority. 

Now supposing that the equities (the merits) being equal, 4 has 
the legal estate ; B has the deeds; C is prior in point of time. In 
such case the first rule will give priority to 4; the second rule to 
B; and the third rule to C. This confiict has been avoided by 
subordinating Rule II to Rule I, and Rule III to both of them?; 
and they therefore should be understood in this way :— 

Rue 1.—-Where the equities or merits are equal the law will 
prevail, although the other party has the deeds, and is prior in 
point of time. 

Rute IL—Where there is no legal estate, and the equities are 
equal, possession of the deeds gives priority, although the other 
parity may be prior in point of time. 

Rute I11.— Where there is no legal estate, and neither party has 
the deeds, and the equities are equal, the first in point of time has 
priority. 

Armed with these rules we ought to be able, without difficulty, to 


* Ante, p. 55. * Farrand v. Yorkshire Banking Co., 1888, 40 Ch. D, 182, 189. 
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decide all seutieien of “tule ; for (1) when the merits are equal, 
he with the legal estate will always be prior; (2) if neither 
competitor has the legal estate, then he who has the deeds will be 
preferred ; and (3) if neither has the legal estate or the deeds, then 
he who is first in point of time will be first in fact. But these 
rules are misleading. The cases indeed constantly cite and appeal 
to them, but they almost as constantly contradict, or modify, them. 


LeGaL Estate v. EquiTaABLe Estate. 


The following table will show at a glance the result of the cases 
relating to the priority of the legal estate. 


wt oy Who won. 
Cases where Equitable Mortgagee first 

and Legal Mortgagee second, Ey. |Legal| Eq, |Legal 
Mtg. | Mtg.| Mtg. | Mtg. 











1849. Worthington v. Morgan,| x x Legal omitted to make all 
16 Sim. 54 1. inquiry for deeds. 


1791. Plumb v. Fluitt, Legal made inquiry, but 
2 Anstr. 432, 3 R. R. reasonable excuse made for 
605. non-production. 


1851. Hewitt v. Loosemore, Ditto. 
9 Ha. 449. 


1858. Espin v. Pemberton, Ditto. 
5 Jur. N.S. 157. 


1874. Agra Bank v. Barry, Ditto. 
L. R.7 H. L. 135. 


1885. Garnham v. Skipper, Ditto. 
34 W. R. 135. 


) 1871. Ratcliffe v. Barnard, Legal received bundle and 
L. R. 6 Ch. 652. thought he had all the 
deeds. 


1858. Lloyd v. Attwood, Mortgagor got deeds from 
3 De G. & J. 614. Equitable by fraud and gave 
them to Legal. 


Cones Bal Se ae ant 
Equitable Mortgagee second, 


(9) 1885. Lloyds’ Bank v. Jones, Legal omitted to make all 
ag Ch. D. 221. inquiries for deeds. They 

were trustees and thought 

the solicitors had them. 


(10) 1885. Newman v. Newman, Legal parted with deeds on 
28 Ch. D. 674. reasonable excuse and de- 
posited with Equitable. 





(11) 1856. Colyer v. Finch, Legal received bundle and 
5 H. L. C. gos. thought he had all the 
deeds. 
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It is utterly impossible to depend upon the current rules for the 
justification of these cases. The rule that where the equities are 
equal the law will prevail, is proved by cases Nos. 7 and 11 to be 
much too narrow. In these cases the equities or merits were clearly 
very unequal, and yet the legal mortgagee won. 

These cases show, therefore, that the wider rule is the better, viz. 
‘that nothing but fraud or gross and voluntary negligence will 
oust the priority of the legal claimant.’ But they also show that 
the language of that rule is most misleading; and that in it ‘fraud’ 
does not mean fraud; and ‘gross and voluntary negligence’ has 
a most technical and extraordinary signification. 

For example, cases Nos. 7 and 11 show that there is no fraud or 
negligence, if the legal mortgagee having asked for the deeds, and 
having received a bundle, never looked inside of it, and thus 
permitted himself to be deceived; but case No. 1 shows that if he 
does not ask for the deeds at all, that is ‘fraud or gross and wilful 
negligence.’ Case No. g. too, declares that there is ‘fraud or gross 
negligence’ in not asking for the deeds, even where the legal 
mortgagees were trustees of a settlement, and were under the very 
natural belief that the solicitor who drew the settlement had them. 

And is not the separation between reasonable conduct and ‘ fraud 
or gross and wilful negligence’ altogether too artificial, when we 
have to say that it was the duty of the mortgagee to inquire for 
the deeds, and not his duty to look at them when he got them; 
that he will lose priority if he does not ask for the deeds, but gain 
it if he does, and receives papers which reveal the whole plot, did 
he but look at them ; that he will lose priority if he leaves without 
inquiry the deeds outstanding, and will escape postponement, 
although he leaves them outstanding, if he receives a parcel in 
which he thinks the deeds are? There must be some better rules 
than these. 

The writer finds it impossible, however, to deal very satisfactorily 
with this branch of the law, complicated, as it is, with the anomalous 
reverence paid to the legal estate. The reason for this, as we have 
seen, is historical; and nothing can better illustrate its absurdity 
than the fact that the best rules which, in so many scores of years, 
have been formulated for dealing with it, are those unintelligible 
ones with which we have just dealt. 

This much may, however, be done: reason and the law of estoppel 
may be applied (1) to those cases in which the legal mortgagee is 
prior in point of time; for being prior in point of time the respect 
due to the legal estate is not required to put him in the first place, 
and may therefore be eliminated from the problem. They may also 
(2) be applied to those cases in which the equitable mortgagee is 
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prior in point of time; but to these in inverted and somewhat 
peculiar fashion. 

1. Case No. g shows that although the Jegal mortgagee is prior in 
time, yet he will be postponed to a subsequent equitable mortgagee, 
if he has, by neglecting to make any inquiry for the deeds, left 
them in the hands of the mortgagor, who has thus been enabled to 
pose as the unincumbered owner. This is reasonable and, as we 
have seen, the law of éstoppel. Case No. 11 shows, it may be said, 
that he would not be estopped had he made proper inquiries for the 
deeds, and had received a bundle in which he was told they were. 
In other words, his conduct was not such as to estop him (whether 
that ought to be so, is another question). - And case No. 10 shows 
that if the legal mortgagee having obtained the deeds gives them 
up to the mortgagor upon a reasonable excuse, and the mortgagor 
fraudulently deposits them, the legal mortgagee will not be post- 
poned. In other words, such conduct will not estop him. That is 
all intelligible, and can be worked out with the assistance of 
Pickard vy. Sears, and without importing trouble with the phrases 
as to fraud and gross and wilful negligence. 

2. In the other class of cases also (viz. where the equitable 
mortgagee is first in point of time) the law of estoppel may be 
said to have an operation; but of a very peculiar character. 
Usually we say that the first mortgagee is prior, unless by his 
conduct he is estopped from setting up his estate. In the cases in 
hand, however, we have to say, that it is the conduct of the second 
mortgagee, and not that of the first, that has to be examined ; and 
that the legal mortgagee, although second in time, is entitled to 
priority unless /is conduct has been fraudulent or negligent—or 
better: unless de, by his conduct. is estopped from setting up that 
priority which he has gained by the possession of the legal estate. 

If with this view we refer to our table of cases (ante), we shall 
see that the legal mortgagee (second in time, but prior by reason of 
the legal estate) will lose his priority (be estopped) if he omit to 
make any inquiry for the deeds (case No. 1); that he will not lose 
it if he has made proper inquiry and has been given a reasonable 
excuse for non-production (cases Nos. 2, 3, 4, 5,6); nor will he be 
postponed, if having made proper inquiry he receive a bundle in 
which he believes are the deeds (though they are not), although 
he never looks to see (case No. 7). This is intelligible, with the 
exception of the arbitrary and unreasonable elevation of the holder 
of the legal estate. The law of estoppel, however, cannot strictly 
be said to be applicable to these cases, for it cannot be said that by 
reason of the misconduct of the legal mortgagee the equitable has 
changed his position. An essential element of estoppel is, therefore, 
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absent. These cases must turn upon notice to the legal mortgagee — 
imputed notice ; while those in class 1 turn upon estoppel. And, 
perhaps, it may be that the same facts which will warrant the 
imputation of notice in the former cases will work an estoppel in 
the latter. 


Lecat Esrate v. LeGaAu Estate with THE Derps. 


Of course, if the holder of the first legal mortgage has the deeds, 
there can be no question of his priority. But supposing that the 
second mortgagee has the deeds, and that both mortgages purport 
to convey the legal estate, upon what rule are we to determine 
priority? The first of the three rules would give it to the holder 
of the legal estate, and the second of them to the holder of the 
deeds. If now we are to adopt the method of reconciliation already 
referred to' and say that where the merits are equal the holder of 
the legal estate will prevail, although the other party has the deeds, 
we do no more than say, that the priority given to the legal estate 
is not taken away merely because a subsequent mortgagee has the 
deeds (merely because of the locality of the deeds), but that it 
may be taken away if the merits are not equal ; and the merits may 
be unequal because of this, that by the misconduct of the first 
mortgagee with reference to the deeds, the second mortgagee has 
been misled. This is exactly the conclusion which has already 
been reached, viz. that the locality of the deeds is nothing, or next 
to nothing; that the conduct of the parties with reference to the 
possession of the deeds is everything ; and that that conduct may 
estop him, who would otherwise be prior, from setting up his 
priority. 

Such a result cannot now surprise us. We have seen that 
a similar result must be reached when the contest was between a 
prior legal mortgagee and a subsequent equitable mortgagee with 
the deeds. The present class of cases is in reality that class; for 
although we have spoken of the contest as being between two legal 
mortgagees, strictly it must be between one mortgagee who has the 
legal estate and one who has it not—for only one person can have 
it. The classes differ in this only: that in the present class the 
second mortgagee thought he had the legal estate, and might there- 
fore escape the censure of Eyre C.J.* of those who knowingly take 
the deeds without the estate. 

In studying the following cases it should be remembered that in 
all of them there were two mortgages purporting to convey the 


' Ante, p. 144 * See ante, p. 49, note 2. 
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legal estate, and that it was the second mortgagee who had the 
deeds :— 





Two mortgagees claim legal estate, 
second has deeds, 








. Clarke v. Palmer, | First allowed mortgagor to retain deeds, 

21 Ch. D. 124. | and was postponed not only to second 

who got the deeds, but to third, who 

did not. And see Goodtitie v. Morgan, 
1787, 1 T. R. 762. 


. Hunt v. Elmes, ) Solicitor mortgaged to first, his client, 
2D. F. & J. 578. and gave him bundle in which client 
thought deeds were. 


. Evans v. Bicknell, | First had the deeds; he loaned them 
6 Ves.174; 5 R.R.| | to mortgagor for specific purpose ; 
245- | mortgagor used them to effect second 
| mortgage. 


. Re Ingham, One of two trustee mortgagees gave up 

*93, 1 Ch. 352. deeds; afterwards received bundle 

and thought he had deeds. Conduct 

might have postponed him, but not 
the estate. 








5) 1884. Northern Counties Fire | x | Deeds stolen from first by mortgagor, 
Ins. Co. v. Whipp, and given to second, 
26 Ch. Div. 482. | | 


These cases show that, in the current phraseology, the equities 
or merits of the first mortgagee are not equal to those of the second 
if he permits the mortgagor to retain the deeds (case No. 1); but 
that his merits suffer no diminution if he thought he had received 
them from the mortgagor, although he had not (case No. 2); or if 
he had loaned them to the mortgagor for a specific purpose, and 
the mortgagor had wrongfully deposited them (case No. 3); or if 
the deeds were stolen from him and deposited (case No. 5). The 
merits then are in favour of the second mortgagee when the first 
wilfully arms the mortgagor with the means of holding himself 
out as the unincumbered owner. And this again is the law of 
estoppel, and within the precise language of Pickard v. Sears. 

That these cases proceed upon the law of estoppel, and not upon 
the locality of the deeds, is well shown by the fact that it is always 
the reasonableness of the conduct of the first mortgagee with refev»nce 
to the deeds that is the subject of discussion. If he wilfully acted 
in such way as to permit the mortgagor to hold himself out as the 
unincumbranced owner, then he loses priority—he is estopped ; 
but if he is not responsible for the mistake of the second mortgagee 
he is not estopped. 

I there could be any doubt of the correctness of this deduction, 
a consideration of case No. 1 would dispel it; for in that case 
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a third mortgagee who Aad not the deeds obtained priority over the 
first mortgagee, who had left them with the mortgagor, and who 
had deposited them with the second mortgagee. If it were posses- 
sion of the deeds which gave priority, the second mortgagee alone 
would have obtained it, for he alone had the deeds; but if it was 
the conduct of the first mortgagee with reference to the deeds that 
determined priority, then both the second and third mortgagees 
would gain priority, for they were in the same position—and so it 
was held. 

In that case (No. 1) Hall V.-C. said :— 

‘Having made inquiry into the matter, and having acted in the 
belief that the mortgagee who had got the first benetit of postpone- 
ment by having obtained the deeds—he, and anybody else who 
bona fide advanced his money founded on the like belief, and arising 
out of the transaction in regard to the deeds, and connected with 
it, is entitled to the same benefit on the like principle of equity.’ 


The principle to which the Vice-Chancellor referred cannot be 
that, as between persons with equal equities, he who has the deeds 
is to be preferred, for the third mortgagee had not the deeds. It is 
only by fixing attention upon the locality of the deeds instead of 
upon the conduct of the first mortgagee, that one misses the fact 
that it is such conduct that, according to the principles of equity 
(estoppel), determines priority; and that it must have been to 
these principles that the Vice-Chancellor referred. 

Cases Nos. 2 and 3 proceed, although unconsciously, upon the 
same principles. It has been seen that if the first mortgagee by 
his conduct gives occasion for the inference that there is no first 
mortgage, he will be postponed. These other cases (2 and 3) now 
show that in accordance with other principles of the law of estoppel 
such conduct must have been ‘ wilful’'—that is, that he must be 
taken to have meant that his conduct should be capable of giving 
rise to such an inference. And it will be observed in these cases, 
that although the conduct of the first mortgagee did mislead the 
subsequent incumbrancer, yet that the first mortgagee did not intend 
that such should be its effect, for he was himself misled. 

Observe further, how clearly case No. 4 brings out the point that 
it is not the possession of the deeds, but a very narrow scrutiny 
of the conduct of the first mortgagee with reference to them, that 
determines priority. Case No. 5 illustrates in another way the 
same principle. 

The language of the judgments of these cases gives one no hint 
that the principles of estoppel have any influence upon the settle- 
ment of the priorities. ‘Fraud, concealment or some such purpose, 

* Pickard v, Sears, 1837, 6 Ad. & E. 469 ; Freeman v. Cooke, 1848, 2 Ex. 654. 
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or some concurrence in some such purpose, or that gross negligence,’ 
&e., is the phraseology employed. These, however, are but descrip- 
tions of conduct; and the scientific reason to be given for the 
influence of conduct, in the postponement of a prior mortgagee, is to 
be found nowhere but in the doctrines of estoppel. 

To these cases must be added one of very peculiar character '. 
Mortgages to two persons were executed simultaneously, without 
notice the one of the other; one of these got the deeds ; the other, 
duped by his solicitor, made no demand for them ; priority was 
given to him with the deeds. Analysis will show that here, too, 
it is not merely the possession of the deeds that governed the 
situation ; for there can be no reason to think that the dupe would 
have been postponed had he made inquiry and been put off by 
reasonable excuse. 

We have now seen with reference to the legal estate :— 

1, That the rule that ‘where the equities are equal the law will 
prevail ’ is too narrow, and is therefore misleading. 

2. That a better, because a more general, rule is that ‘ nothing 
but fraud or gross aud voluntary negligence will oust the priority 
of the legal claimant’; but that this rule is also misleading because 
it does not mean what it says. 

3. That the rule ‘that a second mortgagee, who has the title- 
deeds without notice of any prior incumbrance, shall be preferred,’ 
is wrong. Cases Nos. 2, 3, 4 and 5 contradict it. 

4. That in contests between a legal and an equitable claimant, 
the former, whether (1) first in point of time, or (2) subsequent, has 
priority ; unless in cases (1) he is estopped, by his conduct, from 
setting up his priority ; and unless in cases (2) he has notice actual 
or imputed, of the first mortgage. For the current rules then, there 
ought to be substituted (1) estoppel, and (2) notice. 

5. That the mere locality of the title-deeds is unimportant (or 
nearly so—calling, in some cases, for explanation only); but that 
the conduct of the parties with reference to the deeds is of great 
importance—of the same importance, namely, as conduct with 
reference to any other matter which may mislead another person. 


EquiITABLE First rv. EquiTaBLeE SECOND WITH DEEDs. 


Freed now from all historical entanglement with legal estates, 
we approach the question as it arises between equitable holders 
only. And we recall Vice-Chancellor Malins’ general principle *, 

‘That one equitable mortgagee without possession of the deeds 
must be postponed to another who has that possession.’ 


' Hopgood vy. Ernest, 1865, 3 D. J. & S. 116. ? Ante, p. 53. 
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Where no legal estate, Qui 
prior est tempore, &c. 


See ante’. 


In absence of evidence that 
first improperly gave up 
deeds no such assumption. 

Unpaid vendor gave deeds to 
purchaser. 


First believed he had the 
deeds. 


Ditto. 


Deeds may be left with mort- 
gagor if he be one of several 
owners. 


First gave up deeds on excuse, 
and neglected to get them 
back. 

Deeds given up by solicitor 
of first, client not post- 
poned; but solicitor (as 
assignee of client) post- 
poned, 


Solicitors of first gave up 
mortgage, &c. 


Ditto. And see Frith v. Cart- 
land, 2H. & M. 417 ; 34 L. J. 
Ch. 301. 


Trustee of first deposited deed 
for loan to himself. See 
also Cave v. Cave, 1880, 15 
Ch. D. 639. 


First had equitable mortgage 
of leaseholds prior to the 
execution of the lease. Af- 
ter its execution it was de- 
posited with second mort- 
gagee. First did not know 
when second created that 
lease had been executed, 
and so not negligent in 
leaving it with lessor. 


First stipulated to get deeds, 
but neglected to enforce 
delivery. 





' Ante, p. 53. 
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Observe (case No. 1) that first in time is first in law; that (Nos. 3 
and 13) although the second has the deeds, yet if it cannot be 
shown that he got them through the misconduct of the first, the 
priority given by time is not affected ; but if it can then the first is 
postponed (Nos. 4 and 14) rightly, for his conduct estops him ; that 
(No. 14) although the first stipulated to get the deeds, yet if he did 
not get them, and his conduct has permitted the inference that the 
mortgagor is the unincumbered owner, the first loses priority— 
that is, is estopped; but that (Nos. 5 and 6) if the first believed that 
he had the deeds, he has not ‘ wilfully’ permitted the inference, 
and will not be postponed (estopped); that (No. 7) there is no 
negligence, and, therefore, no ground of estoppel, in leaving the 
deeds with the mortgagor, if the mortgagee is not entitled to them, 
e.g. if the mortgagor is one of several owners; that (No. 8) 
although the first gave up the deeds, yet if he did so upon a reason- 
able, although untrue, excuse, he will not be postponed, but if he 
neglected to get them back, and so permitted the inference, he will 
be estopped; that (Nos. g, 10, 11, and 12) although the first 
mortgagee will not be postponed (estopped) if his solicitor or 
trustee improperly gives up the deeds, yet that this solicitor or 
trustee, if he take an assignment of the first mortgage, will be 
estopped. 

This review seems to Jeave no room for doubt that, not the 
locality of the deeds, but the conduct of the parties with reference 
to them, is the important point. It leaves no room to doubt either, 
that the point to be investigated is, whether the conduct of the 
first mortgagee is responsible for the success of the fraud .of the 
mortgagor, in holding himself out as the unincumbered owner of 
the property. In other words, the maxim applicable to the case is 
that of the law of estoppel :—‘ Where one by his words or conduct 
wilfully induces another to believe the ‘existence of a certain state 
of things, and induces him to act on that belief so as to alter his 
own previous position, the former is concluded from averring 
against the latter, a different state of things as existing at the same 
time!’ 

It is a corollary from this that the rules which lay emphasis 
upon the locality of the deeds merely are defective. Those rules 
were, as we have seen,—‘ A second mortgagee who has the title- 
deeds without notice of any prior incumbrancer, shall be preferred *;’ 
‘Where there is merely an equitable mortgage, unaccompanied by 
the legal estate, in every case where the equitable mortgagee, either 
omits to get, or having got, gives up, possession of the deeds, he 


' Pickard v. Sears, 1837, 6 A. & E. 474; Bill v. Richards, 1857, 3 Jur. N.S. 522. 
? Ante, p. 52. 
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must always be postponed';’ and, ‘As between two persons, 
whose equitable interests are of precisely the same nature and 
quality, and in that respect equal, the possession of the deeds gives 
the better equity *.’ With some confidence it is submitted that these 
rules may all be supplanted by this, that ‘as between competing 
grantees of an estate, one of them alone, namely the first, can have 
it; that if the second is to be preferred, it must be, not because the 
second has the estate (for he has it not), but because for some reason 
the first is estopped from setting up his priority ;’ and that the 
reason for estoppel is to be found in the fact that he has so acted 
as to induce the belief that the mortgagor is the owner of an unin- 
cumbered estate. 


CoNDUCT THAT WILL EstTop. 


In the preceding pages attention has been called to various 
circumstances which will estop a first purchaser from setting up 
his title, and to other circumstances which will not. It has been 
incidentally suggested, too, that some of the decisions may be open 
to question ; for example, those which admitting that there will be 
estoppel (postponement) if no inquiry be made for the deeds, yet 
hold that there is no ground for postponement if there is inquiry, 
and it is satisfied by handing over a bundle which is said to, but 
does not, contain the deeds and is never looked at. The discussion 
of the subject must be reserved for a special chapter, and ought to 
proceed upon a general survey of conduct throughout all branches 
of the law. It will be found to be a most distracting investigation, 
for no attempt has yet been made to collate or compare the cases 
to be found under the various headings. 

Until a recent decision of Mr. Justice Kay * the authorities as to 
conduct which will or will not estop, in even one branch of the 
law, namely, that with which we have been dealing, presented 
a most annoying distinction, between conduct which would post- 
pone a legal estate, and conduct which would postpone an equitable 
estate. There was much authority for saying that conduct to post- 
pone the former must be of grosser character than that which 
would postpone the latter *. 

Although Mr. Justice Kay’s decision was dissented from in the 
House of Lords by Lord Macnaghten °, it is much to be hoped that 
it has for ever put an end to the distinction just alluded to. When 

* Ante, p. 53. * Ante, p. 54. 

* Taylor v. Russell, '91, 1° Ch. 8. 

* See Northern Counties Fire Ins. Co. v. Whipp, 1884, 26 Ch. D. 487 ; National Provincial 
Bank v. Jackson, 1886, 33 Ch. Div. 1, 13; Farrand v. Yorkshire Banking Co., 1888, 43 Ch. 


D, 182. 
® Taylor v. Russell, ’g2, A. C. at p. 262. 
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it is observed that it is the law of estoppel that governs both 
classes of cases, it will be seen that the law in both ought to be the 
same. In both cases the question must be whether the first mort- 
gagee has wilfully induced the belief that the mortgagor was the 
owner of an unincumbered estate. Mr. Justice Kay does not, 
indeed, refer to the principles of estoppel, nor do the judges, with 
rare exception, in other cases. The phraseology is rather ‘that the 
negligence necessary to deprive a legal mortgagee of the benefit of 
the legal estate’ must be so-and-so. That negligence, however, is 
conduct which may operate under the principles of the law of 
estoppel, to prevent the assertion of a prior mortgage, is not only 
sometimes recognized (as by Lord Selborne, in Diwou v. Muckleston, 
1872, L.R. 8 Ch. 155, 160), but is, it is thought, to be now sufficiently 
clear. 

Much that has been said is, of course, affected by the existence of 
Registry Acts. But it is not intended to pursue the subject into 
its statutory relationships. See, however, 4gra Bank v. Barry, 1874, 
L.R. 7 H.L. 135; Lee v. Clutton, 1876, 24 W.R. 942; Freehold v. 
McArthur, 5 Man. R. 207. 

Joun S. Ewart. 


Wrynirec, CANADA. 





THE NEW GERMAN LAW OF UNFAIR COMPETITION. 


HE branch of law which is the subject of the present paper has 

in recent years attracted a great and increasing amount of 
attention on the continent of Europe and in the United States’. 
In this country it seems hitherto to have been treated rather as 
a kind of appendix to the law of trade-marks than as a general 
subject, as it more properly may be considered, of which the law of 
trade-marks forms only a small part. 

When a man has carried on a trade or business with success for 
a period of time a connexion is formed between him and his cus- 
tomers or clients which is universally recognized as an object of 
value, and of which such things as the, name of the business or its 
owner, the trade-marks, the distinctive wrappers or packages in 
which its goods are distributed, are external manifestations or as it 
were symbols. This valuable object it is which is denoted in our 
law by the name of goodwill. ‘Goodwill,’ said Vice-Chancellor 
Page Wood *, speaking of a business which had been transferred, 
‘must mean every advantage ...that has been acquired by the 
old firm in carrying on its business, whether connected with the 
premises in which the business was previously carried on, or with 
the name of the late firm or with any other matter carrying with it 
the benefit of the business.’ 

The goodwill of a business is the product of the labour, skill, and 
character of its owner. Unscrupulous persons constantly attempt 
to destroy the goodwill of another's business or to appropriate it to 
themselves. This proceeding is called by the name of unfair com- 
petition. The ways in which it can be carried out are innumerable. 
As it has been said in this country that it is impossible to give an 
exhaustive definition of the ways in which fraud can be committed, 
so it is a commonplace of German writers on the subject to speak 
of the Proteus of unfair competition. Many different means of 
preventing this form of injustice have been devised in different 
countries. The most usual is to protect some particular portion of 
the wniversitas juris which is called goodwill by means of a special 
law, such as the patent, trade-mark, and design laws which are now 

' See a paper by Oliver R. Mitchell in the Harvard Law Review for January, 1897. 


* Churton v. Douglas, Johnson 188. This definition was approved by Lord Herschell 
in Trego v. Hunt, ’96, A.C. 7. 
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almost universal in civilized countries. In some countries (e.g. 
France and Germany) there are also special laws for the protection 
of firm names, and for the prevention of wrongful usurpation of 
prize medals and other honourable distinctions '. 

But this method will clearly not provide for all the cases of unfair 
competition. A general principle is needed which the courts can 
interpret to cover the different cases as they arise. In France this 
is found in the general words of sections 1382 and 1383 of the Civil 
Code, which are as follows :— 


1382. ‘Tout fait queleonque de l’homme, qui cause A autrui un 
dommage, oblige celui par la faute duquel il est arrivé a le réparer.’ 

1383. ‘Chacun est responsable du dommage qu'il a causé non 
seulement par son fait, mais encore par sa négligence ou par son 
imprudence.’ 


In this country the genera] common-law principles of the law of 
tort, which are much narrower than those of the French Code 
just stated’, seem to have been insufficient for the protection 
of our manufacturers and traders, but the courts of equity have 
arrived at much the same result as the French courts by a different 
process. Their method was to recognize goodwill as a right of 
property, and they reached (not without many somewhat misleading 


references to ‘ fraud on the public’) the general principle which is 
often stated thus—‘ A man may not pass off his goods as those of 
another °,’ a principle which seems to have been hitherto sufficient 
for all practical purposes. The German courts were much less 
successful. There were many conflicting decisions; but the 
Imperial Court, the highest tribunal of the empire, kept steadily 
to the point of view that everything is legal which has not been 
expressly forbidden by the legislature‘. This state of the law 
seems to be partly responsible for the low state of commercial 
morality which is commonly supposed to exist in Germany, and 
has led to so many complaints, especially in this country. 

On the other hand, it led also to the enactment of two recent 
laws for the repression of illicit competition of considerable 
stringency. The first of these was the law relating to Merchandise 
Marks (Gesetz zum Schutze der Warenbezeichnungen) of May 12, 
1894°. Of the second (Gesetz zur Bekaimpfung des unlauteren 


' See the Recueil Général de la Législation et des Traités concernant la Propriété 
Industrielle, published by the International Patent Bureau at Berne. 
can especially Mogul Steamship Co. v. Macgregor, Gow & Co., 23 Q. B. Div. 598, ’92, 
. C. 25. 
* e.g. per Cotton L.J. in Turton v. Turton, 42 Ch. Div. 128. 
* See a series of decisions given by Schuler, Concurrence déloyale, pp. 46-50. 
* Recueil Général, vol. 1, p. 68. 
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Wetthewerbs) of May 27, 1896, it is the purpose of this paper to 
give some account. 

The law is in many ways a remarkable experiment. Perhaps 
the most remarkable portion consists of sections 1 and 4, which 
relate to unfair advertising. The most important parts of these 
sections are as follows :— 

Sect. 1. ‘ Whoever, in public notices or announcements addressed 
to a considerable number of persons, makes inaccurate (unrichtige) 
statements of fact with regard to commercial relations, in par- 
ticular to the constitution, mode of production, or price of goods or 
industrial services (gewerbliche Leistungen), to the manner in which 
or the source from which goods are obtained, to the possession of 
distinctions Le wee yep os to the reason or object of a sale, 
which are calculated to produce the appearance of a peculiarly 
favourable offer, may be restrained from publishing the inaccurate 
statements. The action may be brought by any person engaged in 
the production or distribution of goods or services of the same or 
a similar kind, or by associations for the protection of industrial 
interests, in so far as such associations are recognized as plaintiffs in 
civil suits. Besides their right to restrain the publication of such 
inaccurate statements, the aforesaid persons are entitled also to 
compensation for any damage caused by such inaccurate statements, 
from the person who made the same, if he was, or ought to have 
been, aware of their inaccuracy. The claim to compensation 
cannot be enforced against editors, publishers, printers or dis- 
tributors of periodical publications, unless they were aware of 
the inaccuracy of the statements.’ 

Sect. 4. ‘Whoever, with intent to produce the appearance of 
a peculiarly favourable offer, makes in public notices or announce- 
ments addressed to a considerable number of persons statements 
of fact which are to his knowledge untrue and calculated to mis- 
lead, with regard to the constitution, mode of production, or price 
of goods or industrial services, to the manner in which, or the source 
from which goods are obtained, to the possession of distinctions, to 
the reason or the object of the sale, shal! be punished with a fine of 
not more than 1500 marks.’ 

These provisions introduce a principle which does not seem to 
exist in the legislation of any other country’. They recognize the 
fact that a man may be injuring his fellow traders if he makes 
false assertions with respect to his goods and provide a remedy in 
such cases. The terms of the sections are extremely wide. They 
comprehend all such statements as ‘ pure wool,’ ‘ wholesale prices,’ 
‘founded 1800, ‘own make, ‘direct from the manufacturer, 
‘bankrupt stock,’ ‘clearance sale,’ ‘ prize medal,’ &c.2_ Such state- 


' The same ground is to some extent covered by the provisions of the Merchandise 
Marks Act, 1887, but no civil remedy is given to the competing trader as such. 
? See especially Dr. Osterrieth’s commentary on the law of May 27, 1896. 
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ments, if false, can be prevented from appearing, and those who 
wilfully or negligently make them are liable to pay such damages 
as they can be shown to have caused. The making of such state- 
ments with knowledge of their falsity is made a criminal offence. 
The cases in which it will be possible to prove damage are likely to 
be rare; still more so those in which knowledge of falsity can be 
shown. But the distinction which enables an injunction to be 
issued without proof of damage, while limiting compensation to 
those cases in which actual damage can be proved, seems entirely 
reasonable. And the sections constitute a praiseworthy attempt to 
cope with an evil which is admitted to be on the increase in other 
countries as well as in Germany. It has been justly observed that 
these sections are not in their proper place in a law which deals 
with matters from the point of view of competition’. The injury 
is primarily to the consumer and not to the rival trader, while in 
the cases of unfair competition proper the principal damage is done 
to the competitor whose rights are interfered with, and the injury 
to the public is only secondary. 

The same remark may be made as to section 5, which deals with 
weights, measures, and quantities of goods. It empowers the 
Federal Council to provide by an order that certain goods shall be 
sold by retail in prescribed quantities only, or that some indication 
of quantity shall be attached to the goods or the package contain- 
ing them. The object of this provision is to prevent the public 
from being cheated by means of surreptitious alterations in the 
quantities contained in packages, bundles, &c., the size or shape of 
which has become known to consumers as containing usually a deter- 
minate quantity *. But the law looks upon the proceeding rather 
from the point of view of the competing trader whose interests are 
likely to suffer if a rival is permitted to sell (say) 250 yards of 
thread on a reel which is commonly understood to hold 300. 
Offences against orders made in pursuance of this section are 
punished with imprisonment or a fine of not more than 150 marks. 
There is a special provision empowering the Federal Council to 
order that the quantity of the contents of bottles or jars in which 
beer is sold by retail shall be indicated on the outside within 
certain definite limits. The difference between this section and the 
rest of the law is shown by the fact that it is the only one under 
which proceedings are allowed to be taken by a public authority, 
without being set in motion by a private individual. 

It is obvious that the goodwill of a man’s business may be injured 
not only by the attempts of his competitors to appropriate portions 
of it to themselves, but also by direct attacks upon him or his 


' Schuler, op. cit., p. 59. ® Osterrieth, op. cit., p. 53- 





160 The Law Quarterly Review. (No. L. 


credit or the goods which he sells. The law relating to this portion 
of the subject has never been classed under the head of Unfair 
Competition by English-speaking writers, but is treated by them 
as libel or slander of title. On the continent of Europe, however, 
these cases form a well-defined branch of the law of Unfair Com- 
petition under the titles of Dénigrement, Anschwiirzung, iible 
Nachrede. They form the topic of sections 6 and 7 of the law which 
we are now discussing, which are as follows :— 


Sect. 6. ‘Whoever, for purposes of trade competition, makes or 
diffuses assertions of fact relating to the business of another, to the 
person of the owner or manager of the business, to the goods or 
industrial services of another, which are calculated to injure the 
working of the business or the credit of its owner, shall, unless 
the assertions can be proved to be true, be liable to compensate 
the person damaged to the extent of.the injury done. The person 
damaged may also require that the repetition or further publication 
of the assertions shall cease. : 

‘The provisions of the above paragraph shall not apply, if the 
maker or the recipient of the statement has a rightful interest in it.’ 

Sect. 7. ‘ Whoever, in spite of knowledge to the contrary, makes or 
diffuses untrue assertions of fact relating to the business of another, 
to the person of the owner or manager of the business, to the goods 
or industrial services of another, which are calculated to injure the 
working of the business, shall be punished by a fine of not more 
than 1500 marks, or by imprisonment for not more than a year.’ 


These sections provide both a civil and a criminal remedy. 
Until they were enacted no civil remedy seems to have existed in 
these cases'; while criminal proceedings could be brought only 
in the case (which in our law would be classed under the head of 
personal libel) of ‘statements tending to bring another into con- 
tempt, or lower him in the public estimation, or to endanger his 
eredit*®.’ The result of the present enactment is that the dis- 
tinction between personal libel and trade libel does not exist for 
civil purposes in Germany; both are dealt with by the criminal 
law, but the punishments are different. The necessity for proof 
of actual damage which appears in section 1 as separating the right 
to damages and the right to what corresponds to an injunction 
does not reappear here. It is difficult to see why in our law it is 
necessary to prove actual damage in cases where the libel affects 
the goods, but not if it also affects the character or credit of their 
owner. The line between the cases is often a very fine one*. The 
distinction between written and spoken defamation is also absent 
from the German law. 


' Osterrieth, op. cit., p. 58. 2 Penal Code, s, 187. 
* See the series of illustrations given in Odgers on Libel and Slander, pp. 30, 146. 
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The cases in which the defence of a rightful interest (Einrede des 
berechtigten Interesses) may be raised can advantageously be com- 
pared with those in which our law recognizes qualified privilege. 
The exception of the German law has been introduced (as appears 
from the Motiren accompanying it) for the protection of the insti- 
tutions whose business it is to provide information ‘or commercial 
purposes. The position of these mercantile agencies as regards 
privilege in this country has apparently not been settled. The 
only case decided in England is that of Saunders v. Seyd & Kelly's 
Credit Index, Limited (12 Times L. R. 546), in which the defendants 
accepted a verdict against themselves for one farthing damages. 
In that case the question of privilege was not discussed. But the 
matter has been frequently discussed in the United States. The 
doctrine of the New York courts! and of the Federal courts? is 
that single answers to separate questions addressed by customers 
are privileged, but not general lists issued to all the subscribers, 
since not all the persons into whose hands they come are likely to 
be interested in all the information contained in such reports. In 
Patterson v. King*, the latest of these cases, which was decided 
in New Jersey, a minority of the court consisting of five judges 
were prepared to go further and extend the privilege to general 
communications, but the other nine preferred to adhere to the old 
distinction. 

The privilege in the German law is absolute, and the question of 
motive, which is raised in cases where malice is discussed, is 
apparently not considered to be material. 

Section 8 deals with trade names as follows :— 


‘Whoever makes use in commercial intercourse of the name, 
firm, or peculiar designation of a business, industrial undertaking, 
or printed work, in a manner which is intended and calculated to 
produce confusion with the name, firm, or peculiar designation 
which another employs and is entitled to employ, is bound to 
compensate the latter for any resulting damage. A claim for the 
cessation of such unjustified use of a name, firm, or peculiar desig- 
nation may also be enforced.’ 


The protection given by this section is more limited than that 
afforded by some of the earlier sections on account of the law as 
to firm names contained in the already existing commercial code *. 


' Taylor v. Church (1852, 8 N.Y. 4523; Ormsby v. Douglass (1868), 37 N.Y. 477; 
Sunderlin v. Bradstreet (1871), 46 N. Y. 188. 

* Erber v. Dun (1882), 12 Fed. Rep. 526; Trussell v. Scarlett (1882), 18 Fed. Rep. 214; 
Locke v. Bradstreet Co. (1885), 22 Fed. Rep. 771. 

* (1887), 49 N.J. 417. See also 83 Law Times (newspaper), 408. 

* See ss. 19, 20, 27. 
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All firm names are required by the code to be entered in the 
register of firm names, and upon entry precautions are taken to 
prevent identity or too great similarity to those of firms which are 
already entered. A noteworthy feature of this section is the inclu- 
sion of the titles of printed works, which was due to a petition 
from the German Booksellers’ Association’. These cases are 
generally treated in our books under the head of copyright, 
although it has been pointed out that the title of a book or news- 
paper is not generally protected by the copyright in the book, but 
is rather of the nature of a trade-mark *. It is said that it is a not 
uncommon practice in this country to register the title of a news- 
paper as a trade-mark. 

The last subject of which the law treats is the misuse of business 
or trade secrets. These words are here used to express a distinction 
for which we have no exact equivalent in English. Business 
secrets (Geschiaftsgeheimnisse) relate to such things as relations 
with customers or agents, lists of customers, projected undertakings, 
calculations, and so forth; while the term trade secret (Fabrik- 
geheimniss, Betriebsgeheimniss) is used to denote secret methods 
or processes of manufacture. The provisions of the sections dealing 
with the subject are as follows :— 


Sect. 9. ‘ Whoever, being an employee, workman, or apprentice in 
any commercial concern, during the period of his service wrong- 
fully communicates to any other person for purposes of trade 
competition, or with the intention of injuring the owner of the 
commercial concern, any trade or business secret which has been 
entrusted or in any way become accessible to him by reason of his 
service, shall be punished by a fine of not more than 3000 marks, 
or by imprisonment for not more than one year. 

‘Whoever unlawfully uses or communicates to another any 
business or trade secrets, the knowledge of which he has acquired 
by means of such a communication as is described in the first para- 
graph, or of any action of his own which is contrary to law or to 
good morals (gute Sitten), shall be liable to the same punishment. 

‘Breaches of this section also entail compensation of the result- 
ing injury. If the breach is committed by several persons, they 
shall be jointly liable.’ 

Sect. 10. ‘Whoever, for purposes of trade competition, persuades or 
attempts to persuade another to make an unlawful communication 
of the kind described in the first paragraph of section 9, shall be 
punished by a fine of not more than 20co marks, or by imprison- 
ment for not more than nine months.’ 


It is remarkable that in these sections there is no mention of the 
remedy analogous to an injunction—they speak only of criminal 


* Osterrieth, p. 72. 
* Dicks v. Yates, 18 Ch. D. go; Copinger on Copyright, p. 70. 
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proceedings and of damages. The remedy administered by the 
Chancery Division—by injunction and order for an account—seems 
likely to be more efficacious in most cases. The original draft of 
section g, as laid before the Reichstag by the government, con- 
tained a clause enabling employers to extend its operation beyond 
the period of their employees’ service, by inducing them to sign 
contracts not to disclose secrets entrusted to them for a fixed period 
of time, but this paragraph was struck out as being too severe’. 

The other portions of the law deal mainly with matters of pro- 
cedure. There are careful provisions for the limitation of actions 
brought in reliance upon it (section 11), and regulations as to the 
courts which are to have jurisdiction (sections 2 and 15). It is laid 
down that criminal proceedings under it shall only be taken at the 
instance of some person who has been injured (section 12), except 
for offences against regulations made by the Federal Council under 
section 5,an exception which shows that the anomalous position 
of this section has not escaped notice. Section 13 applies to 
cases falling under the law, the practice, which is not unusual in 
Germany, of ordering that a judgment shall be published at the 
cost of the person condemned. The matter is in most cases left to 
the discretion of the court, but in the case of a criminal condemna- 
tion for libel the court is bound to make an order for publication 
at the cost of the person condemned. By section 14 the criminal 
courts are empowered in cases where judgment is given against 
the defendant, to order him, in addition to the performance of his 
punishment to pay a sum of not more than 10,000 marks to the 
person injured by way of penalty and in lieu of damages—a practice 
which also obtains in this country in copyright cases, but is con- 
sidered illogical in France, on the ground that a penalty is not 
a fine because it is paid to the person injured, yet is not strictly 
damages. 

One practical suggestion may be added in conclusion. Constant 
complaints are made in this country of the unfair methods of 
competition adopted by German traders. The law here described 
seems to provide sufficient remedies in many cases, and section 16 
shows how it may be applied for the protection of foreigners. The 
section is as follows :— 


‘Any person who has not a principal domicil (Hauptniederlass- 
ung*) in this country has a right to the protection of this law, 
only to the same extent as German traders or manufacturers are 
protected in the State in which his principal domicil is situated, 


' Osterrieth, p. 84. 


* This word is adopted in order to prevent a trader from obtaining the benefit of 
the law by the mere opening of a branch establishment in Germany. 
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according to a notice contained in the Imperial Bulletin of Laws 
(Reichsgesetzblatt).’ 

In this country the protection of foreign traders or manufacturers 
is quite as effective (except as regards false advertisements) as that 
which exists in Germany. If this were shown to the German 
government by diplomatic representations, British merchants and 
manufacturers might be enabled to share in the benefit of the law 
by means of a notice in the Imperial Bulletin of Laws. 


J. F. Isewiy. 








ALIEN LEGISLATION AND THE PREROGATIVE 
OF THE CROWN. 


TPXHE question of the exclusion from the United Kingdom of 

persons whose presence is deemed objectionable in view 
of the public weal has for a third time in this century become 
one of national interest. There is a considerable weight of opinion 
in favour of some legislation to this end, and a general un- 
certainty as to the exact objects that such legislation should have 
in view. There is at the same time a reluctance to enter upon 
a course of legislative activity of a kind which, except for the 
special purposes of government in Ireland, has fallen out of the 
practice of Parliament for nearly half a century, and which it is 
now proposed to revive for purposes in part new, and about which 
diseussicn has done little to enlighten the public mind. From 
a legal and historical point of view the most interesting issue 
raised is whether or not the Crown, acting for the public welfare, 
possesses an inherent right, apart from legislation, to exclude or 
expel aliens whose presence it considers objectionable on public 
grounds ; whether the powers which Parliament may be called on 
to bestow would not be, after all. merely auxiliary to the existing 
prerogative, and required only for the purpose of enabling the 
government to act in an efficient manner. 

The present question of alien legislation bas a new and peculiar 
interest from the fact of its involving matters not only of a political, 
but also of a social importance. At the time of the political 
upheaval which accompanied and followed the first French revo- 
lution and the terror which revolutionary excesses aroused in this 
country, extraordinary powers were vested by Parliament in the 
executive for the purpose of excluding from our shores persons 
likely to disturb the internal tranquillity of the state; and so 
strong was the feeling in England that a succession of stringent 
Alien Acts covered the period from 1793 to 1826. Again, in 1848, 
on the overthrow of Louis Philippe by a republican party, a milder 
Alien Act was passed for one year, but never enforced. At the 
present time the chief internal enemies with whom governments 
have to deal are of a different class. These are as much opposed 
to republics as to monarchies, and desire only a reconstruction 
of society on a plan the main principle of which is that the 
relationship of the state to the individual is to replace every other 
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relationship in the present economic system. The more head- 
strong members of this class of politicians, regarding the attain- 
ment of their ends by lawful means as either impossible or likely to 
be too tedious or prolonged in the face of the opposition of existing 
institutions, preach and perpetrate murder by means of explosives 
or the knife for the purpose of alarming society and drawing 
attention to their claims. Hunted down as enemies of society by 
the governments of other countries, the advocates and perpetrators 
of murder often take refuge in England, where their attempts upon 
society may be planned in comparative safety. Whether we ought 
to allow this country to be a refuge for these men will have to be 
considered with more attention than has been given to it up to the 
present time. It is a matter, to say the least, of as much importance 
as local veto. It is not a mere question of speculative politics, but 
one involving the lives of all kinds of people. The campaign of 
dynamite is carried on not only against governments but against 
the whole of organized society, and threatens the security of its 
victims as well in the highway and in the theatre as on the throne 
and in the senate-house. 

The social question is one of much more difficulty and involves 
economic and moral considerations of great delicacy. It is con- 
cerned not with the temporary visits of persons engaged in criminal 
conspiracies, but the immigration for permanent settlement of 
persons .deemed objectionable from an economic and social point 
of view. A man may be objectionable as a citizen not only because 
of his criminal antecedents but also because of his physical or 
mental condition, or because his development as a civilized being 
is below that of the mass of the population of which he proposes 
to become a member. In a country already sufficiently over- 
crowded with workers and burdened with a pauper class all 
immigration of low class labour may be considered objectionable 
as likely to increase the burdens of the state, lower the rate of 
wages and render more difficult the question of the unemployed. 
Some special] questions arise such as the exploitation of Italian 
children, who are brought to this country for the purpose of 
systematic mendicancy, a practice which our government permits 
although the Italian government would gladly co-operate with ours 
in its prevention. Up to the present time the kind of objectionable 
alien who has awakened the most interest is the destitute foreigner 
who is likely to become a burden to the state. 

In 1889 a Parliamentary Committee appointed to consider and 
report on emigration and immigration found itself unable to recom- 
mend immediate legislation, but contemplated such legislation 
being necessary in the future ‘in view of the crowded condition 
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of our great towns, the extreme pressure of existence among the 
poorer part of the population, and the tendency of destitute 
foreigners to reduce still lower the social and material condition 
of our own poor. When Mr. Gladstone's last government came 
into office it was invited by the opposition to bring in a bill on 
the subject, but declined to do so. Late in the session of 1894 
a bill was brought into the House of Lords by Lord Salisbury, 
and eventually dropped owing to the state of business in Parlia- 
ment at that time. The contents of that bill deserve especial 
attention because it dealt, although briefly, with the whole question 
political, social, and economic, as at all generally understood. It 
stated frankly the purposes for which powers were demanded, and 
its demands did not exceed, if indeed they fulfilled, what may be 
fairly considered necessary for carrying out what may be claimed 
as the existing rights of the Crown. What these rights are will 
be considered below. The bill was divided into two parts, the first 
dealing with the social and economic, the second with what may be 
called, roughly speaking, the political aspect of the question. The 
first part of the bill dealt with exclusion only, and was to apply to 
such ports as might be specified from time to time by Orders in 
Council, and for periods to be specified in such Orders. The classes 
of aliens to be excluded were borrowed from American legislation, 
though the catalogue was less extensive. They were idiots, the 
insane, paupers, persons likely to become a public charge, persons 
suffering from dangerous contagious or infectious diseases. With 
regard to the third and fourth classes the work of discrimination 
would not be easy, because a man with only a few shillings in his 
pocket may not be a pauper, and a man with a hundred pounds 
may be likely to become a public charge. However, it is not the 
duty of legislators to make too minute distinctions: practice and 
public opinion would enable those engaged in the work of exelu- 
sion to arrive at sufficiently practical working rules. The persons 
to be entrusted with the duty of exclusion were inspectors to be 
appointed by the Board of Trade, with power to board vessels, 
inspect passengers, and prohibit the landing of those objected to. 
Such labours would be facilitated by a statute of William IV, which 
requires masters of vessels containing immigrants to declare to the 
custom authorities all aliens they have on board. The bill alsc 
provided that the expense of returning an excluded alien should 
be borne by the owner of the vessel in which he arrived. The 
machinery so proposed does not seem sufficient. It might be 
exceedingly difficult to conduct an examination into the condition 
of a large number of immigrants on ship-board. The work of 
elimination would be rendered easier if the American plan were 
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followed whereby a building is provided on shore where all immi- 
grants can be taken whose case requires consideration, and where 
facilities for conducting inquiries are provided. It is moreover 
not sufficient to forbid the landing of undesirable immigrants 
without provision being made for securing them, if necessary, until 
reshipped, so as to avoid the danger of their being smuggled 
ashore. In some cases also, the mere refusa] of permission to land 
without provision being made for their return to the port of 
departure would be a great and unnecessary hardship, as, for 
instance, when the vessel which brings the immigrants is not about 
to return immediately to the port from which they were shipped, 
but is bound to a distant port'. The second part of the bill dealt 
with the refusal of a right of domicile to any aliene when the 
government might deem such a course expedient ‘for the preserva- 
tion of the peace and tranquillity of any part of this realm, or for 
the prevention of crime within or without the dominions of Her 
Majesty.’ This power was to be exercised by the Home Secretary 
by causing an order to be served upon the alien personally, or to 
be published in the London Gazette if personal service were deemed 
impracticable. Each order was to specify a period of time within 
which the alien was to depart the realm, and disobedience was to 
be punished as a misdemeanour by one month’s imprisonment for 
the first, and twelve months’ for any subsequent offence. No 
power wes given to the Courts of Summary Jurisdiction to deal 
with such offences, although it would seem more practical to allow the 
cases to be dealt with summarily, as the only questions to be tried 
would be the identity of the alien, the service or publication of 
the order, and the disobedience of the alien. It was provided that 
all orders issued by the Home Secretary should be laid before 
Parliament, a provision which would give publicity to the conduct 
of that Minister, and bring public opinion to bear constantly upon 
the question. The bill did not provide for the deportation of 
arrested aliens, such power being perhaps left to be exercised under 
the prerogative when expedient, and purposely omitted from the 
bill so as not to suggest that its object was to enable political 
offenders to be handed over to foreign powers, a procedure not in 
accordance with the practice of the Crown, and expressly excepted 
from extradition treaties. Whatever may have been the object of 
this omission, it would have been more satisfactory to deal with 
the whole question in the bill, and provide a power of deporting 
aliens found guilty of disobedience. This could be done in such 
a manner as not to extend the law of extradition, and the Home 
Secretary entrusted with this power would be liable to parlia- 


' See note at end of this article. 
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mentary censure if he made an improper use of it. Whenever an 
alien guilty of disobedience to an order was convicted and sent 
to prison, the government could take its own time and opportunity 
for turning him out of the country if such a course were determined 
upon. It might also be desirable to enable the Home Secretary 
to forbid by special order the landing of such an alien, because 
it must often be known to the government that dangerous persons 
are about to take refuge in this country, and every government 
ought to be able to protect its territory against such visitors, even 
if it were deemed fitting to exercise such a power only under 
exceptional circumstances. 

Regarding Lord Salisbury’s bill as an exposition of the kind of 
legislation which practical statesmen might be disposed to adopt, 
it will not be out of place to consider briefly the international view 
of this question. This will not affect the argument on the pre- 
rogative of the Crown, because international law looks not to the 
distribution of power among the parts of particular constitutions, 
but regards only the rights and duties of sovereign states in the 
comity of nations. That sovereign states have an external right 
to forbid the entrance and residence of foreigners within their 
territories is not only recognized by writers on the law of nations, 
but is so generally assumed that it requires no discussion here. 
There is, however, what Grotius and Vattel call the internal law 
of nations, which prescribes what is obligatory on nations in point 
of conscience. In dealing with the application of the internal law 
to the external right of excluding foreigners Vattel says, according 
to Mr. Chitty’s translation,— 


‘In explaining the effect of domain we have said above that the 
owner of the territory may forbid the entrance into it, or permit it 
on such conditions as he thinks proper. We were then treating 
of his external right,—that right which foreigners are bound to 
respect. But now that we are considering the matter in another 
view, and as it relates to his duties and to his internal right, we 
may venture to assert that he cannot, without particular and 
important reasons, refuse permission, either to pass through or 
reside in the country, to foreigners who desire it for lawful purposes. 
For their passage or their residence being in this case an innocent 
advantage, ry ae of nature does not give him a right to refuse it: 
and though other nations and other men in general are obliged to 
submit to his judgment, he does not the less offend against his 
duty, if he refuses without sufficient reason: he then acts without 
any true right: he only abuses his external right.’ 


The author of a learned article in the Edinburgh Review for 
April, 1825, mentions in his argument against the prerogative of 
the Crown a story from the reign of Charles I], where that king 
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is said to have been advised that he could not expel an objection- 
able foreigner who made open love to his principal mistress. It 
would doubtless have been an abuse of his external right had 
Charles expelled his rival on grounds so purely personal and un- 
connected with the welfare of the state. Had the objectionable 
foreigner made love to the queen the case would have been different 
and for obvious reasons. The principle laid down by Vattel is so 
consonant with common notions of justice as to be acceptable 
to every kind of rational mind, and leaves us only to inquire, not 
whether exclusion of any kind is justifiable, but whether the grounds 
of exclusion proposed are such particular and important reasons as 
would justify legislation. There are doubtless groups of persons 
with strong opinions on moral, scientific, and trade questions, who 
would collectively furnish reasons for the exclusion of almost every 
kind of alien, but in dealing with legislation which affects the 
liberties of foreigners we must, if we desire to maintain a reputa- 
tion for liberality and common sense, act on such grounds only as 
will be generally recognized as just. So far as the second part of 
the bill is concerned, the grounds of expulsion are so apparently 
reasonable as to cast the burden of disproof on the other side, and 
there is good reason to suppose that foreign nations would welcome 
any step on the part of this country which would prevent her 
remaining an asylum for the professors of assassination. All con- 
tinental governments moreover exercise the right of excluding 
and expelling aliens for purposes of state, and have exercised such 
powers freely when they considered it necessary so to do. 

In considering the first part of the bill-in the same connexion the 
practice of foreign nations is particularly instructive, especially that 
of the United States, concerning whose alien legislation a report was 
made to the Board of Trade in 1891. American law deals not 
only with the classes of persons affected by the first part of 
Lord Salisbury’s bill of 1894. which are broadly speaking two, i.e. 
those to be excluded on grounds of public health, and those to be 
excluded because they are certain or likely to become a public | 
charge, but also with classes who are considered to be inimical to 
the interests of the American labour population, such as Chinese 
labourers, and all Jabourers who arrive in America under labour 
contracts, also with persons who have been convicted of felony or 
any crime involving moral turpitude, prostitutes, and polygamists. 
In deciding whether en immigrant is likely to become a public 
charge all the circumstances of the case are considered. The im- 
migrant is not excluded by reason of destitution, physical infirmity, 
or old age, provided that other circumstances render it improbable 
that he will become a burden to the state. The task of sifting 
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immigrants is entrusted to commissioners and inspectors of immi- 
gration, the wideness of whose discretionary power is shown by 
the evidence of Colonel Webber, one of the commissioners, given 
before an American parliamentary committee, and quoted in the 
above-mentioned report to the Board of Trade as follows :— 


‘Q. To what extent are you and your inspectors influenced by 
the possession or non-possession of money by immigrants? How 
far do you make that an ear-mark of poverty or wealth? A, That 
depends somewhat upon the circumstances. The man of course 
who comes here with ten dollars is certainly very little better off 
than the man who has one. It is only a question of a few days 
for his money to give out: you understand. The appearance of 
the man, his vocation, his willingness to work, his apparent industry, 
and the demand for the kind of work that he is ready to give, is 
what governs in such cases. I have sent men back who had 
100 dollars in their pockets. @Q. As likely to become a public 
charge? A. Yes, sir. @Q. And not criminals? 4. And not 
criminals. @. And had not been in any poor-house? 4. Accord- 
ing to their statement they had not been in any poor-house. Q. On 
what theory of reasoning did you do that? Was it on account of 
physical defects? 4. His appearance indicated that he was a roys- 
terer and a bum, who would probably land in the police-station 
before a great while. Q. Notwithstanding his 100 dollars? A. Not- 
withstanding his 100 dollars @Q. You might think that he was 
not sick or diseased in any way and had never been in any prison 
ov poor-house and had 100 dollars when he came along, and yet 
you would turn him back? 4. He would give his vocation per- 
haps as a clerk, and they are a drug in the market in this country. 


The masters of ships containing immigrants have to produce 
lists of them drawn up in a certain form, containing minute par- 
ticulars, and verified by an American consul at the port of 
embarkation. The verification must show that each immigrant 
has been medically examined and does not in the opinion of the 
master belong to any of the ineligible classes. Rejected immigrants 
are returned to the port of embarkation at the expense of the 
shipowners, who are careful to have every immigrant examined 
before departure, so as to avoid the risk of having to bear that 
expense. Even after an immigrant has been allowed to land he is 
liable to be expelled if he becomes a public charge within a year 
of landing. In that case he is returned at the expense of the ship- 
owner if his becoming a charge arises from circumstances antecedent 
to his arrival and, if from other causes, at the expense of the state. 
A person detained by the commissioners for the purpose of being 
sent back to the port of embarkation may appeal by way of habeas 
corpus to a district judge. The general effect of American legisla- 
tion appears not so much in the number of aliens excluded as in 
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the deterrent effect which the law has on shipowners who are un- 
willing to run the risk incurred by shipping unsuitable immigrants. 
Turning from American legislation to the laws of continental 
states, the most instructive document is a state paper published 
by the Foreign Office containing the answers of Her Majesty's 
representatives in foreign capitals to a circular dispatch sent by 
Lord Salisbury in 1887 on the subject of foreign law affecting the 
immigration of destitute aliens. The general result to. be deducted 
from this paper is that all continental states have and exercise 
general powers of expelling aliens when they think fit, and the 
greater number exercise some special powers respecting destitute 
aliens. France, Italy, and Portugal have no special legislation 
providing for the exclusion of destitute aliens, although they may 
do so under their general powers. Since the publication of the 
paper in question, French legislation in 1888 and 1889 has provided 
strict rules for the registration of all resident foreigners, and there 
appears to be at the present time a strong feeling in France in 
favour of placing restrictions on foreign labour. The imperial law 
of Germany does not especially provide for the exclusion of desti- 
tute aliens, although it excludes and expels foreign vagrants, but 
some of the constituent governments of the empire expel destitute 
aliens. Belgium and Greece expel foreign vagrants. Austria, Spain, 
Belgium, the Netherlands, Denmark, Sweden, Norway, Montenegro, 
Servia, and Roumania, exclude and expel destitute aliens. The 
Swiss cantons have strict laws respecting the treatment of foreign 
labourers. In the majority of them destitute foreign workmen are 
excluded. All foreign vagrants are expelled. ; 
Regarding the practice of foreign nations as a whole, it seems to 
be clearly recognized that every sovereign state may with justice 
and reason exclude all foreigners whose presence is likely to be 
a danger or a burden, and there is precedent for the exclusion of 
all the classes of immigrants affected by Lord Salisbury’s bill. 
Having considered, therefore, the international view of the ques- 
tion, and before entering upon the vexed question of the existing 
prerogative of the Crown, we naturally come to consider what, in 
the present state of the law, would be the effect of an act of 
exclusion or expulsion exercised by the government without par- 
liamentary powers, apart from the question as to whether it would 
be a breach of the constitution. So far as foreign governments are 
concerned, it is clear that a government, one of whose subjects had 
been excluded or expelled, would be bound to recognize the claim 
of our government to exercise full sovereign rights, and could not 
open the constitutional question. It could only complain if the 
power had been exercised without common justice, reason, or 
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humanity. The question to which we would draw attention is 
whether the particular alien excluded or expelled could claim at 
law in a British court any right against those who had excluded or 
expelled him on behalf of our government. This has been answered 
by decisions which show that those who act in obedience to the 
Crown claiming to exercise full sovereign rights, or whose acts 
have been ratified by that authority, cannot be made liable at the 
suit of a foreigner on the ground that the authority of the Crown 
is limited by the law of the constitution. The question arose in an 
action brought by appeal from the Supreme Court of Victoria in 
1891. A Chinese, refused permission to land in Victoria by an 
officer authorized by the local government, brought an action 
against that official on the ground that his conduct was not in 
accordance with the local law affecting Chinese immigrants. It 
was set up by way of defence that the defendant had acted under 
the orders of a colonia] minister purporting to exercise a preroga- 
tive of the Crown, that the act was an act of state, and not to be 
ealled in question in a court of law. In reply the plaintiff raised 
the question of the amount of authority delegated to the colonial 
government by the Crown, and the right of the Crown to exclude 
foreigners without the authority of the British Parliament. Giving 
judgment in the Privy Council, Lord Chancellor Halsbury made 
use of the following words :— 


‘Their lordships cannot consent to the proposition that an alien 
refused permission to enter British territory can, in an action in 
a British court, compel the decision of such matters as these, in- 
volving delicate and difficult constitutional questions affecting the 
respective rights of the Crown and Parliament, and the relations 
of this country to her self-governing colonies * (Muagrove v. Chung 
Teeong Toy, ’91, A. C. 272). 


This case and that of Buron v. Denman, decided by Baron Parke 
in 1846 (2 Ex. 167 and 6 St. Tr. N.S. 525), establish so wide a rule 
as this:—that an alien has no right of action against a British 
subject acting in obedience to commands of his government in 
performance of an act of state. So, whether or not a Home 
Secretary who caused an alien to be excluded or expelled would 
be liable on impeachment for an unconstitutional act. it is clear 
that neither he nor those who acted under his orders would be 
liable to an action at the suit of the alien. 

What is claimed as a prerogative of the Crown is a right to 
exclude or expel aliens for purposes of the public welfare, not 
a right to compel shipowners to take them back or pay the cost of 
their deportation, or a right to prosecute disobedient aliens before 
criminal courts. The case of foreign merchants is a partial 





174 The Law Quarterly Review. [No. L. 








exception, no right being claimed to exclude foreign merchants 
as such. 

This being a matter not affecting the rights and liberties of 
subjects, but the conduct of the sovereign power towards strangers, 
one would expect to find the Crown in possession of full sovereign 
rights at some time. In other matters of a kindred nature the 
prerogative has been always clearly defined. Not only may the 
Crown alone make war and conclude treaties with foreign govern- 
ments, but it has always had prerogatives affecting our relations 
with foreigners. It may grant letters of marque and reprisal without 
declaration of war: it may make aliens denizens by letters of 
denization: it may grant letters of safe conduct. In early reigns 
the last were commonly granted not only to alien enemies and 
foreign sovereigns, but also to alien friends, from which it appears 
that the Crown claimed a right of déciding what aliens should 
be allowed to enter the kingdom. The exclusive right to make 
aliens denizens is particularly instructive as showing that the 
Crown alone could determine what status an alien should have. 
On page 25B of Coke’s report of Ca/vin’s case (2 Co. Rep. 1) are 
these words :— 

‘The king only without the subject may make not only letters 
of safe conduct, but letters of denization, to whom, and how many 
he will, and enable them at his pleasure to sue any of his subjects 
in any action whatsoever, real or personal, which the king could 
not do without the subject if the subject had any interest given him 
by the law in any thing concerning an alien born.’ 

Aliens are divided by the law into two classes, friends and 
enemies, and with regard to the latter class the common law has 
recognized the most absolute rights of the Crown. It was dis- 
tinctly laid down in the reign of Queen Anne by the King’s Bench 
in Sylvester's case (7 Mod. 152), that an alien enemy might be 
imprisoned by the law of England, and was without the protection 
of the law unless he had a special or general protection from the 
Crown. Those who are without the protection of the law are in 
the mercy of the Crown, and it is by that authority alone that they 
may be imprisoned. The power of expelling such aliens must 
have been unquestioned at the time when Sy/vester’s case was 
decided. 

Such then being the case of an alien enemy, we have to consider 
what was the distinction between friends and enemies in that 
connexion. It must not be supposed that the prerogative exercis- 
able against alien enemies is only a power relating to the necessities 
of war, because, from a common law point of view, every alien is, or 
was at any rate so late as the time of Lord Coke, regarded as an 
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enemy unless protected by a league between his sovereign and ours. 
This may seem a barbarous rule, but it arose naturally in the early 
days of the common law when the country had few relations with 
foreign nations other than its immediate neighbours, and when 
it was generally at enmity with the latter. We are now dealing 
with the history of the law, and must take the law as we find it. 
On the same page of the report of Ca/vin’s case from which the 
last quotation was taken, the law is stated as follows :— 


‘Leagues between our sovereign and others are the only means 
to make aliens friends, e¢ foedera percutere, to make leagues, only 
and wholly appertaineth unto the king. Wars do not make 
enemies,’ &c. 


It is, therefore, only by the king’s league that the alien is brought 
within any protection of the law. It is admitted at the same time 
that the protection of the league could always be withdrawn, and 
the alien friend expelled by a power residing somewhere in the 
sovereign body. Can it be supposed that such power originally 
resided elsewhere than in the Crown alone, by whose prerogative 
only such leagues are made and determined? That the opinion 
of Lords Eldon and Ellenborough, Sir William Blackstone and 
Mr. Chitty, are in favour of the prerogative will be shown as 
the parts they took in the discussion arise in the history of the 
subject. 

That Magna Charta presumes the general prerogative appears 
from the express exception recognized in favour of foreign mer- 
chants. Chapter XXX of that charter contains, in Coke’s translation, 
the following words :— 


‘All merchants (if they were not openly prohibited before) shall 
have their safe and sure conduct to depart out of England, to come 
into England, to tarry in, and go through England, as well by land 
as by water, to buy and sell without any manner of evil tolls, by 
the old and rightful customs, except in time of war. And if they 
be of a land making war against us, and be found in our realm at 
the beginning of the wars, they shall be attached without harm of 
body or goods, until it be known unto us, or our chief justice, how 
our merchants be intreated there in the land making war against 
us; and if our merchants be well intreated there, then shall they 
be likewise with us.’ 


This privilege of foreign merchants has been confirmed over and 
over again, notably by the Ordinance of the Staples in the reign 
of Edward III. It is an incorporation into the common law of 
a rule of the internal Jaw of nations. We find Vattel, who so 
clearly recognizes the right of sovereigns to exclude aliens for the 
welfare of the state, relating with approval the conduct of the Emperor 
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Sigismund, who at the Council of Constance fined the Count of 
Lupfen for having without good cause imprisoned certain merchants 
travelling in Alsace. It was introduced into the law of England, 
as Coke says, for the advancement of trade and traffic. Even 
merchants are only protected as such, and must not abuse their 
privileges. Henry IV kept this distinction clearly in view. Fearing 
that the Lombard merchants might mingle state affairs in their 
foreign correspondence, he compelled them by an Order in Council 
to write their foreign business letters in a language that could 
be understood by others, and not in cyphers or obscure figures. 
He also forbade them and other aliens to enter the kingdom without 
passports. Magna Charta therefore only affects the question by 
showing that the case of merchants was a recognized exception, 
and by special insistence on that exception infers the existing right 
of the Crown to deal with aliens generally. It is true that Hale 
in his ‘Pleas of the Crown, says of Chapter XXX, ‘The statute 
speaks indeed of mercatores, but under that name all foreigners 
living or trading here are comprised.’ This passage is difficult to 
understand because the word ‘mercatores’ is familiar enough in 
law, and its special meaning is well known. Moreover Coke, who 
is a greater authority, was of another opinion. He uses Chapter XXX 
as his text for a disquisition on the law of merchants, and quoting 
the words ‘ omnes mercatores, says,‘ This chapter concerneth merchant 
strangers.’ 

We will now pass to the general history of the subject subse- 
quent to Magna Charta in order to show wher and how the 
prerogative has been claimed and: exercised, and what parliamentary 
transactions bear upon the subject. So far as alien enemies are 
concerned we have already seen that the Crown was in possession 
of full powers so late as the reign of Queen Anne. Nevertheless, 
it is as well to follow the whole history of the subject, because 
neither the Crown nor Parliament have always kept in view the 
distinction between friends and enemies, and it is often difficult to 
know whether a statute or an ordinance is intended to affect one 
or the other class or both indifferently. The main object we have 
in observing parliamentary transactions is to see whether any part 
of the prerogative has been abandoned. Such abandonment could 
only be shown by transactions between the Crown and Parliament, 
and would not arise by mere aon user for any period, because 
Parliament cannot acquire in that manner a right in any thing 
which does not affect its own liberties or the liberties of the subject. 
The liberty of the subject is not one whit the less or the greater 
whether this prerogative be exercised or allowed to lie idle. 

After Magna Charta and its earlier confirmations comes the 
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period of complete parliaments in which the three estates sit, and 
much of the business of government is done in Parliament. In 
the reign of Edward III there are many instances of interference 
with aliens, both friends and enemies. In Rymer’s Foedera we find 
that the king in 1342 directed the Sheriffs of London, by an Order 
in Council, to arrest all aliens adherents of his rival Philip of 
Valois, and in the Rolls of Parliament for the same year there is 
a petition of the Commons that all alien friars may avoid the realm 
before Michaelmas or be outlawed. instead of granting this petition 
Edward ordered the officers of the mendicant orders to certify into ° 
Chancery the names and nationalities of all alien friars and see 
that they did not disclose the secrets of the realm beyond sea. 
In 1373 the Commons, evidently regarding the Crown as the foun- 
tain of law when aliens were concerned, desired the king to tell 
them whether foreign menservants serving in England were to be 
regarded as the prisoners or the servants of their masters. Edward 
shelved the question till next Parliament, and does not appear ever 
to have answered it. In 1376 the Commons petitioned that the 
Lombard brokers be expelled because they were only usurers and 
most of them Jews, Saracens, and spies. The king replied that the 
request was partly answered by the franchise granted to the City of 
London. By that franchise aliens were forbidden to be house- 
holders, or brokers, or to sell goods retail, save the merchants of 
the Hanse Towns. In the last year of the reign there was a petition 
that all aliens be ordered out of the realm, except knights, esquires, 
merchants, and artificers, and forbidden to re-enter during the war 
except by special leave of the king. To this Edward gave the 
dubious answer, ‘Let the statutes and ordinances be observed.’ 
Continuing with the Rolls of Parliament we find in the following 
year, and shortly after the accession of Richard II, then a child, 
a petition that all alien enemies avoid the realm before Candlemas. 
This was granted, the prior conventuals and some others being 
excepted, and the expelled aliens directed to depart by way of 
Dover and Calais, and take only necessaries with them. A less 
detailed account of this transaction appears in Rymer’s Foedera. 
In the reign of Henry IV there was considerable jealousy of aliens 
felt both by King and Commons. Among the proceedings of the 
Privy Council we find an Order in 1401 forbidding any alien to 
enter the kingdom with any bill or letter which might be of 
prejudice to the king or realm, except on full report being made 
to the Council, and another in 1405 directing alien enemies to be 
removed before any ordinance against the enemy had been pub- 
lished, so as to prevent such ordinances being communicated abroad. 
Under the last date is the order respecting the Lombards above 
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mentioned containing a general direction that no aliens are to 
enter the kingdom without passport. The Rolls of Parliament 
show in 1402 a petition of the Commons for the removal of French 
monks and friars. In 1403 they petitioned for the removal of 
foreign adherents of the antipope and foreigners attendant on the 
court, also for the relegation of other foreigners, such as Germans, 
to the frontier garrisons, and in support of this last request they 
quote the practice of Edward III. In 1406 there is a petition for 
the removal of a list of French and Breton aliens. These petitions 
were granted by the king. In the fourth year of Henry V a statute 
was passed for the expulsion of Preton aliens not made denizens. 
During that reign and the next three statutes were passed for the 
removal of Irishmen whose presence is deemed dangerous to the 
‘quietness and peace of the realm,’ but as Irishmen were under the 
allegiance, and not aliens, these need not be further mentioned. 
In Rymer’s Foedera we find that in 1458 Henry VI gave a licence to 
the Earl of Warwick to bring into England twenty-four foreigners 
of any condition or nationality. We have already touched on the 
question of letters of safe conduct, but this is worthy of notice 
because it is a more general form of licence than was usually 
granted. 

In the reigns of Richard III and Henry VII we find attempts 
on the part of the Commons to get restrictions placed on foreign 
artificers constantly defeated by the king. In the first year of 
Richard III a statute was passed requiring alien artificers to void 
the realm unless in the service of the king's subjects. This was 
followed in the fourteenth and twenty-first years of Henry VIII 
by statutes restricting the number of alien apprentices or servants 
to be kept by alien artificers. In the thirty-second year of the 
same reign the Commons complain that these statutes have been 
continually avoided by the grant of letters patent making foreign 
artificers denizens, and they persuade the king to accept a bill 
providing for this difficulty without endangering the prerogative, 
and enforcing the former Acts. No sooner is this bill passed than 
the French ambassador objects. Certain strangers of Guildford 
and Farnham write to the Privy Council to know whether it is 
the king's pleasure that they shall depart the realm. Then a letter 
is written by the Council to the Lord Treasurer to say that the 
king hath licensed all manner of strangers universally to remain 
in England and keep their shops and servants till Easter and 
foreigners in the service of the Queen, the Prince, and the Lady 
Anne of Cleves, to remain so long as they are in such service. 

Passing to the time of Elizabeth we find that queen dealing 
very freely with alien immigrants. The transactions of the Privy 
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Council show in 1571 letters to sundry ports within the realm 
touching the daily excessive repair of strangers, and in 1573 an 
Order of the Council to the Lord Mayor of London and the officers 
of adjacent liberties directing them to expel aliens who profess 
no religion nor frequent any divine worship. This is followed in 
the same year by another order to the same authorities requiring 
them to command all aliens of no church to depart, and to prescribe 
a time by which they are to do so. In 1574 an Order declares that 
there are too many aliens in Sandwich and requires the overplus to 
be removed to some convenient place remote from the sea. In the 
same year the foreigners in Norwich petition the queen for leave 
to remove to Lynn, and are told that they may remain where 
they are or depart the realm. 

Up to this point we have no evidence of abandonment. Not 
only is the prerogative exercised from time to time by Order in 
Council without reference to Parliament, but the transactions 
between Parliament and the King are not such as to impair the 
prerogative. Those which refer to alien enemies, such as the Statute 
of Henry V, are shown not to have affected the case, because we 
find the relations between the Crown and alien enemies unaffected 
at a much later date, in Sy/res/er’s case. Those transactions which 
affect aliens generally are invariably ordinances or statutes made 
at the desire of the Commons and generally at the request of 
parties with particular interests to serve. The earlier kings allowed 
such questions to be discussed by the Commons with a freedom 
which Elizabeth might have met by telling them to mind their 
own business, but it cannot be seriously argued that Edward III or 
Henry IV ought to have refused the petitions of the Commons if 
they were to reserve their own rights; that they could not in fact 
exercise powers on the petition of the Commons without resigning 
such powers altogether. To the later statutes affecting artificers the 
same argument applies. They were an engagement unwillingly 
made by the Crown to exercise powers in a certain direction, 
not a concession that such powers could only be exercised by 
statute. In the days before party government was introduced 
and before the powers of the Crown were exercised only by 
ministers who could command a majority in the Commons, bills 
originating in the Commons are never government bills, because 
there is no government party, and their introduction and acceptance 
imply nothing against the Crown, unless they expressly provide 
for a curtailment of royal power. A statute providing that aliens 
should not be expelled would have abrogated the prerogative to the 
extent provided and so long as the statute remained in force, but 
a statute providing for their expulsion would have no effect on the 
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prerogative except that so long as it was in force the Crown would 
be bound to exercise it in the particular direction and manner 
provided. It may be said that this argument is unnecessary because 
after the reign of Henry VIII we find Elizabeth exercising the 
prerogative in the fullest manner, but it may not be altogether 
thrown away, because it is often said that the reign of Elizabeth 
is an unconstitutional reign, and that the Orders of her Privy 
Council must not be taken as precedents unless we find that they 
were warranted by the law. 

There do not appear to have been any transactions in Parliament 
or in the Privy Council directly affecting our subject from the time 
of Elizabeth to that of George III, when the modern Alien Acts 
begin. Before passing to the latter period we will briefly notice the 
earlier history of extradition law. Although both in international 
and municipal law there is an essential distinction between the 
extradition of foreign criminals at the request of their governments 
and the exclusion or expulsion of aliens in the interest of the ex- 
cluding or expelling government, yet, when considering what powers 
have been claimed for the latter purpose, it is instructive to observe 
that up to a certain period powers of extradition have been assumed 
by the Crown, although it has generally refused to exercise them 
when requested to do so by foreign governments. This refusal 
grew gradually into a rule, and the modern practice is that the 
Crown does not exercise extradition powers except in fulfilment 
of treaty obligations and in accordance with a procedure provided 
by statute. However, before the end of the eighteenth century 
Parliament was not asked for statutory powers: at length they 
became necessary for the purpose of providing a uniform legal 
procedure. Extradition treaties, although rare before the end 
of the eighteenth century, were not unknown to English history 
before that time. In Rymer’s Foedera, under the date 1174, 
we find a treaty between Henry II and William of Scotland by 
which those kings mutually agreed to deliver up fugitive felons, 
and again, under the date 1303, a treaty between Edward I and 
Philip of France by which each agreed to expel from his realm the 
enemies of the other within forty days after demand. This latter 
treaty was intended to apply to outlaws, as we gather from a pro- 
clamation issued by Edward to the justiciars of Wales and Ireland 
and the wardens of the Cinque Ports and other ports in England, 
regarding the carrying out of this provision. In 1496 by a treaty 
between Henry VII and the Duke of Burgundy each party agreed 
to order, on request of the other, all rebels and fugitives from the 
realms of such other contracting party to leave the country on pain 
of death, and to carry such order into effect. That the Crown 
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possessed powers of extradition independently of treaty appears 
from the judgment of Lord Hardwicke in the case of the Bust India 
Company Vv. Campbell (1 Ves, Sen. 246) decided in 1749, and that 
opinion was maintained in 1811 by Mr. Justice Heath in the case 
of Mure v. Kaye (4 Taunt. 34), quoting an unreported ruling of 
Lord Loughborough as his authority. For two and a half centuries 
after the treaty of Henry VII the Crown entered into no treaty 
obligation respecting extradition. In 1792, the year before the 
first Alien Act, the treaty of Amiens was concluded between France, 
Spain and Holland of the one part and Great Britain of the other 
part. By Article XX of that treaty the contracting parties agreed 
to deliver up on demand persons accused of murder, falsification, or 
fraudulent bankruptcy, committed in the territory of the demanding 
party, on sufficient proof of guilt, and provided the crime was 
punishable by the law of the country of refuge. Although the 
treaty gave such offence on other grounds that it was warmly 
discussed in both Houses of Parliament, the Lords zealously 
debating till seven o'clock in the morning, not a word was said 
as to the conduct of ministers in advising the extradition clause. 
The peace was of short duration, and nothing was done in this 
country in pursuance of Article XX. 

Leaving the question of extradition for the moment, we find 
ourselves approaching the period of the modern Alien Acts. At 
that time the great modern authority on English law was Blackstone, 
who published his Commentaries in 1765. With the earlier history 
of alien law before him Blackstone wrote the following words, in 
treating of ‘alien friends’: ‘ For so long as their nation continues at 
peace with ours and they themselves behave peaceably, they are 
under the king’s protection, though liable to be sent home when- 
ever the king sees occasion. When these words were written the 
question had not become one of party politics. In 1793 the first 
Alien Act was passed. It required masters of vessels containing 
aliens to make declarations concerning the aliens on board, dealt 
with registration of aliens, passports and other matters of detail. 
Aliens might be required to depart by proclamation and, if dis- 
obedient, might be punished by imprisonment and even transport- 
ation. Imprisoned aliens and those from whom disobedience was 
expected might be deported. It is unnecessary to go into further 
details of this alien legislation. It was severe and it brought into 
requisition the judicial machinery for the attainment of its object. 
It clearly went beyond anything that could be claimed by the 
prerogative. The bill was not introduced into Parliament without 
a reminder from the Crown that it had the prerogative and only 
required further powers for its better enforcement. Lord Granville. 
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on introducing the bill, claimed for the Crown an inherent right 
to forbid aliens to enter the realm or reside within it, and this 
claim does not appear to have been questioned at the time. 

In the following year a treaty was made between this country 
and America containing in Article XX VII an extradition clause for 
the delivery of fugitives accused of murder or forgery. In order to 
carry out this provision a judicial examination was deemed necessary 
and regulations were made by an Act of 1796, which empowered 
justices to inquire into cases of aliens whose extradition was 
demanded, on an order being made to that effect by a Secretary of 
State. It was in compliance with this treaty that Jonathan Robins 
was handed over by the government of the United States on 
a charge of murder, and hanged in Jamaica. 

The Alien Act of 1793 was followed. by a number of Acts, each 
continuing or varying the one preceding it, down to 1826 when the 
last of the series was repealed and replaced by an Act for the 
registration of aliens. The question of the prerogative was warmly 
diseussed in and out of Parliament from time to time. The most 
notable discussion was in 1816, when in time of peace the Act 
of that date was introduced into the House of Lords by Lord 
Sidmouth, who contended at that time that the Crown might by 
prerogative alone exclude aliens, but not expel them. The Lord 
Chancellor, Lord Eldon, at the commencement of the discussion was 
unwilling to pronounce distinctly for the prerogative, though in- 
clined to uphold it. However, in the debate on the third reading, 
and after full discussion, he expressed his opinion clearly in favour 
of a right both to exclude and to expel, which opinion he fully con- 
firmed in a subsequent debate in 1824. Lord Ellenborough, Lord 
Chief Justice, had firmly supported that view throughout. In 
a subsequent debate in 1818, Lord Sidmouth, introducing another 
Alien Bill, claimed for the Crown the full prerogative. It is true 
that during the debates distinguished lawyers such as Sir Samuel 
Romilly took the opposite view, but the opinion of such men as 
Lords Eldon and Ellenborough is strong authority that the prero- 
gative claimed did exist, and, if it did, it is clear that it was not 
then abandoned. During this period, Chitty, in his book on the 
Prerogatives of the Crown, published in 1820, when the question 
had been fully discussed on both sides, wrote the following 
words :— 


‘Alien friends may lawfully come into this country without any 
licence or protection from the Crown, though it seems that the 
Crown, even at common law and by the law of nations (and 
independently of the Alien Act, 55 Geo. IIL. e. 54, which extends 
even to foreign merchants), possesses a right to order them out of 
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the country, or prevent them from coming into it, whenever His 
Majesty thinks proper.’ 

In 1836 the Act of 1826 for the registration of aliens was re- 
pealed and replaced by the Act 6 & 7 Will. IV. ¢. 11, which is still 
in foree. In 1848 another Act for the expulsion of aliens was 
passed after the revolution which overthrew Louis Philippe. It 
provided for the arrest and imprisonment of aliens who failed to 
leave the country in obedience to the order of a Secretary of State, 
and the deportation of aliens so imprisoned. It also provided 
penalties for disobedience to orders. The bill was introduced by 
the Marquis of Lansdowne. Nothing was then said by the govern- 
ment about the prerogative, but it must be remembered that Lord 
Lansdowne had spoken against the prerogative in former discus- 
sions when he was in opposition, and was not likely to say much 
about it when in power. Moreover, the question had been already 
sufficiently discussed, and the powers demanded were in excess of 
the prerogative claimed. This Act was never enforced and expired 
in a year. It was re-enacted for temporary purposes in the Preven- 
tion of Crimes (Ireland) Act, 1882, which had no application to 
Great Britain, and expired in three years. 

As to the effect on this prerogative of statutes which deal with 
powers and procedure, it is interesting to note what Mr. Chitty 
in his book before quoted says about statutes which deal with 
another prerogative. The power of granting letters of marque and 
reprisal has been the subject of statutory enactment from time to 
time. In the reign of Henry V, and in those of George II and 
George III, Acts were passed providing the procedure to be 
observed, and delegating powers to certain officers of state. 
Mr. Chitty, speaking of the later Acts, says :—- 


‘By various statutes enacted during every war, the Lord High 
Admiral, or the Commissioners of the Admiralty, are empowered 
to grant commissions, or, as they are called, Jetters of marque 
and reprisal, to the owners of ships, enabling them to attack and 
take the property of his Majesty’s enemies ; which statutes contain 
also various provisions as to the prizes captured. These statutes 
do not, it should seem, affect the royal prerogative in question 
in the slightest degree.’ 


Before closing this brief history of the law we must take up 
again the history of extradition. In 1842 and 1843 treaties were 
made with the United States and with France which provided for 
the judicial examination of accused persons before extradition. For 
the fulfilment of this obligation these treaties were followed in 
1843 by two Acts which gave effect to them by providing the neces- 
sary procedure. Such procedure was elaborated and strengthened 
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by Acts of 1845 and 1866. In 1870 these Acts, together with one 
of 1862 relating to a treaty with Denmark, were repealed, and 
general provisions fur procedure in extradition cases were framed, 
which the Crown was empowered to apply by Order in Council 
in the case of any extradition treaty made with a foreign state. 
The Act of 1870 was amended by an Act of 1873, and these two 
Acts contain the procedure now in force. The result, so far as our 
question is concerned, of the extradition treaties and statutes seems 
to be that, so long as the Crown alone took upon itself the duty of 
extradition, no parliamentary powers were deemed necessary, and 
it was only when a uniform judicial procedure became necessary 
that Parliament intervened for the purpose of enabling the Crown 
to fulfil its obligations. Nevertheless, it does appear from the 
debates in the House of Lords in the case of ‘The Creole’ in 1842, 
that there was at that time a strong opinion that the Crown had 
no power to deliver up foreign criminals to their own states for 
punishment except in accordance with treaties confirmed by 
statute. 
Although it appears from a study of the history of the law that 
the Crown does possess a prerogative right to exclude and expel 
foreigners, there has been, and is now, a strong parallel current 
of opinion in the contrary direction. This opinion greatly owes its 
origin to a habit of regarding the question only as affecting the 
privilege of asylum that has been granted in this country to 
foreign refugees. In the earlier part of this century the refugee 
was generally an interesting person enjoying the sympathy of some 
portion of respectable society, and not in any way akin to the 
indiscriminate political assassins with whom governments are at war 
in these days. Except in 1802, when some concession was made 
in deference to the wishes of the first Napoleon, our government 
has always refused to interfere with political refugees as such, and 
has been glad to plead through the medium of the Foreign Office, 
when pressed by foreign governments to remove such persons, that 
there was no law enabling it to do so. In 1852, when much diplo- 
matic pressure had been put upon our government by foreign 
powers for the purpose of obtaining the dismissal of political 
refugees from England, Earl Granville sent a circular letter to the 
British representatives’ at Vienna, St. Petersburg, Paris, and 
Frankfort, in which he stated that, ‘No foreigner, as such, can be 
sent out of this country by the executive government, except 
persons removed by virtue of treaties with other states confirmed 
by Act of Parliament for the mutual surrender of criminal offenders.’ 
This was intended to be communicated to the ministers of foreign 
courts, and if it did, or did not, correctly express the law, which 
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will depend on the force attaching to the magie words ‘as such,’ 
it did apparently justify the practice of the Crown, which does not 
expel mere political fugitives to please foreign powers. We should 
have thought that the practice was good enough without such 
justification. In the following year Lord Palmerston, who was 
then Home Secretary, but had learned his law at the Foreign 
Office, replied in Parliament to a question as to what the govern- 
ment intended to do about the foreign refugees, that such could not 
be expelled without parliamentary powers. If it be urged that 
the practice of the Crown, affirmed by ministers in and out of 
urliament, has amounted to an undertaking by the Crown to 
Parliament that it will not refuse hospitality to foreign refugees 
as such, that is as far as the argument can be carried. It cannot 
be carried so far as to bind the Crown not to expel foreigners in 
any case, whether the object be to please a foreign government, 
or to protect its own subjects. Could it be argued, to put an 
extreme case, that if a foreign government or society were to send 
over to this country a whole shipload of raving lunatics or con- 
victed felons, at a time when Parliament was not sitting, that the 
Home Secretary would be unable to preserve us from such an in- 
vasion because there was no time to obtain parliamentary powers ? 
It is not a question in these days of expelling interesting foreign 
refugees harmless to ourselves and only dangerous to our neigh- 
bours. If we exclude any class of foreigners it will be because 
they are in some way dangerous or injurious to ourselves. 

Having set out the case for the prerogative with a seriousness 
which may provoke the observation that this is a purely academic 
question in which no one takes the least interest, and that no 
government would venture in these days to exercise a power which 
the newspapers might call obsolete and arbitrary, we may now 
admit that, with respect to the exclusion of foreigners who are 
objectionable on social or economic grounds, it is hardly con- 
ceivable that a government would desire to use for such a purpose 
powers which have fallen out of common use, until the whole 
question has been fully discussed in Parliament. and it is known 
what exercise of powers, if any, Parliament considers necessary for 
the protection of our common interests. It is, however, clear with- 
out parliamentary discussion that we have all an interest in the 
preservation of life and order, and circumstances might conceivably 
arise in which it would be the duty of a government, without 
waiting for parliamentary power, to exclude or expel men known 
to be professed assassins, but who could not be dealt with by the 
criminal law for want of evidence of crime committed in this 
country, nor by extradition, because of the political character of 
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their offences. But apart from this, if additional powers are to 
be demanded from Parliament at any time, the question of existing 
powers would be a necessary part of the discussion, and it should 
be made clear what are the present claims of the Crown in this 


behalf. 
Tuomas W. Hayerarr. 


NOTE. 


Since this article went to press a private bill has been introduced in the 
House of Commons by Sir Howard Vincent. It deals with the same subject 
as the first part of Lord Salisbury’s bill. The list of classes of aliens whose 
landing may be prohibited is the same as in the former bill. Clause 4 pro- 
vides as follows: ‘ Any alien prohibited from landing as aforesaid shall be 
sent back, in accordance with regulations to be made by the Board of Trade, 
to the port whence he came, and the expense or estimated expense of his 
return shall be borne by and be recoverable in a summary manner from the 
owner of the vessel in which he arrived.’ This bill does not deal with the 
subject-matter of the second part of Lord Salisbury’s bill. 





THE CHANGING STATUS OF A MARRIED WOMAN. 


‘ee brings its revenges even to woman. One might almost now 

say, inverting Rousseau’s famous phrase: woman was born in 
chains, and behold now on every side she is free. The so-called 
‘New Woman’ is but a sign of the times. That she is a ludicrous 
and somewhat pitiable spectacle is true; but the very fact of her 
existence is a straw that shows the tendency of the tide in human 
relationship. Nevertheless Time’s revenges, or rather let me say 
consummating force, are far better exhibited bya review of the 
altering status of a married woman than by considering the eccen- 
tricities, however desirable, of rebellious daughters and wives 
akimbo. The true woman of the present day, like the true Church, 
is invisible in so far as visibility is created by rant and public 
display. Her status is utterly different from that of her great- 
grandmother; the old persona is torn up, and the true woman, as 
womanly as ever, wears quite another mask upon the stage of the 
world. 

The change that has taken place will be seen, as I have said, in 
its true light if we compare the position of the married woman as 
it was in the past with what it is now. It may be pointed out 
with some approximation to truth that the alteration in status to 
which I allude has taken place, almost in its entirety, during the 
reign of our gracious Queen Victoria. Her reign has done more 
for women in England and elsewhere than is to be found in the 
accumulated efforts of preceding periods. The Victorian epoch 
may claim with justice the gratitude of enfranchised womanhood : 
a gratitude, moreover, that will at least be leavened by a lively 
sense of favours to come. 

In the later developments of the Roman law under the legislating 
spirit of the Christian Emperors we may note the consummation of 
a change similar in character to that now in process in Great 
Britain. Professor Muirhead, writing of this change, says: ‘ Manu, 
the power in a husband over his wife and her belongings, was 
a thing of the past; they stood now on a footing of equality before 
the law; perhaps it might be more accurate to say, at least with 
reference to the Justinianian legislation, that the wife was the more 
privileged of the two in respect both of the protection and indul- 
gence the law accorded her.’ If, in this statement, for the words 
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‘Justinianian legislation’ we substitute the phrase ‘ Victorian 
legislation’ we should have an almost accurate general expression 
of the relative position of man and wife in the eyes of law at the 
present day. 

It will be worth while here to examine the legal power possessed 
by a husband in the early part of the present century over the 
person of his wife and over the property of his wife, and compare 
such powers with his present power for similar purposes. In the 
seventh edition of Bacon's Abridgement of the Law, published in 
1832, we have the following statement of the law under the heading 
of ‘Baron and Feme’: ‘The husband hath, by law, power and 
dominion over his wife, and may keep her by foree within the 
bounds of duty, and may beat her, but not in a violent or cruel 
manner; for, in such case, or if he but threaten to beat her out- 
rageously, or use her barbarously, she may bind him to the peace 
by suing a writ of supplicavit out of Chancery—or by application to 
the Court of King’s Bench or a justice of the peace— ; or may apply 
to the Spiritual Court for a divorce propter saevifiam, And the 
husband may demand surety of the peace against the wife.’ In 
1840 Coleridge J. in Cochrane's case affirmed the doctrine that 
a husband had the right to confine his wife in order to prevent her 
from permanently withdrawing her society from him. He says: 
‘There can be no doubt of the general dominion which the law of 
England attributes to the husband over the wifé.’ 

Up till 1884 the Matrimonial Causes Court had power to im- 
prison for a refusal to obey a decree for the restitution of conjugal 
rights. This power of imprisonment was abolished by the Matri- 
monial Causes Act, 1884 (47 & 48 Vict. c. 68). The right of the 
husband to confine his wife to enforce the restitution of conjugal 
rights was, at least technically, the law until March 19, 1891, when 
the Court of Appeal in the famous Clitheroe case (Reg. v. Jackson) 
absolutely disavowed the doctrine and overruled the decision in 
Cochrane's case. Lord Halsbury was of opinion that such a right 
on the part of the husband had never existed. This, however, was 
merely a dictum, and all that Jackson's case really decides is that 
there is not in the law of England at the present time any right to 
confine a wife on the part of a husband. But a passage sometimes 
quoted from the Year Book of 15 Ed. IV. 1, pl. 2, as if showing the 
former existence of such a right, has been misunderstood. What is 
really said (in argument) is that the doctrine of husband and wife 
being one person «does not prevent the Court from taking notice of 
the fact, where it exists, of wx/awfu/ coercion by the husband. 

The sole right of restraint that a husband, as husband, now 
possesses is to physically prevent his wife committing an act, on 
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the point of being committed, which would be to his dishonour. 
‘I do not mean to lay it down as the law,’ says Lord Halsbury, 
‘that there may not be some acts, acts of proximate approach to 
some misconduct, which might give the husband some right of 
physical interference with the wife's freedom. . .. I can understand 
that some authority on the part of the husband of such a nature 
and so limited might well be justitied according to any system of 
reasonable law.’ The English law therefore, since 1891, has ex- 
pressly abandoned the doctrine of physical control by the husband. 
This disavowal has, however, not probably affected the active 
exercise of the doctrine in certain of the poorer classes among 
which an application for a /aleus corpus is unusual. It is of course 
now a vulgar error to endeavour to enforce the doctrine. But we 
all know that communis error facil jus. This was a danger to guard 
against. Consequently on Jan. 1, 1896, there came into force 
the Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 
Viet. c. 39). By this Act, if a husband has been found guilty of 
certain offences (such as assault) against his wife, she can obtain 
from a Court of Summary Jurisdiction what is practically a decree 
of judicial separation, with alimony up to two pounds a week and 
custody of the children under sixteen. 

Under this Act it has been held that persistent cruelty to a wife 
and wilful neglect by the husband to give her reasonable main- 
tenance must be made the subjects of complaint within six calendar 
months from the date of such offences (//lis v. E//is,’96, P. 251). 
Moreover, where a husband is charged with wilful neglect to provide 
reasonable maintenance for his wife the court will not make an 
order unless it is satisfied that the husband is, or is capable of, 
earning a livelihood. The court will not entirely dispense with 
evidence of livelihood (Zarushaw v. Earnshaw, '96, P. 160). The 
desertion of a married woman under the statute is, reasonably and 
happily, a continuing act, and consequently an order need not be 
made within six months of the commencement of the desertion 
(Heard v. Heard, ’g6, P. 188). These decisions have greatly added 
to the usefulness and certain administration of the statute. 
This Act practically completed the physical enfranchisement of 
women in England. The educated and the uneducated brute are 
now alike disposed of in so far as the written law is concerned, and 
public opinion will doubtless in this, as in other matters, follow 
the suggestive tendency of the legislature. 

We turn to the question of divorce. Up to the time of the 
Reformation the sacrament of marriage could not be undone. The 
only manner in which the parties to a marriage could break their 
bonds was by showing that those bonds had never existed—that, in 
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fact, the marriage was a4 /nifio no ‘ane. It is true that in cases 
of misconduct the injured party could obtain a divorce a mensa ef 
thoro—from bed and board — but this was merely a judicial separation 
that gave no right of re-marriage. The hardship was not so great 
as it appears, however, for the canonists of the pre-Reformation 
days could, if necessary, in almost every case, show that the 
marriage was null from the beginning. This was the famous 
system of divorce a rineu/o matrimonii. After the Reformation the 
indispensably sacramental character of marriage was disallowed, and 
consequently dissolution became conceivable. 

The recent case of Culling v. Culling (96, P. 116), in which 
a marriage on board one of Her Majesty’s ships by the Church of 
England chaplain without any of the statutory formalities was held 
valid, perhaps calls here for some slight notice of the common law 
of marriage. Many of the most learned authorities believed, on 
what seemed overwhelming evidence, that the English and Conti- 
nental law of marriage was identical before the Council of Trent 
(1564), and that a valid marriage might be contracted by the 
solemn assent of the contracting parties without the presence of 
a priest'. The decisions of the Council were not received in this 
country, and consequently the old common law, whatever it may 
have been, continued to be binding until varied by modern statutes. 
In the famous case of Reg. v. Mi/lix (10 Cl. & F. 634) the con- 
tinuous practice of Westminster Hall in favour of the pre- 
Tridentine canon law was condemned, and it was held that by 
the common law of England a valid marriage could not be con- 
tracted without the presence of a priest (or, possibly, of a deacon) 
canonically ordained. It is a curious comment on this strange 
decision that the English common law of marriage (or rather so 
much of it as is held applicable) may now validate unions in cases 
where the locus of marriage is too remote or inaccessible for the 
application of the statute law, and that such cases would, almost 
without doubt, include marriages contracted by the solemn assent 
of the contracting parties in the absolutely unavoidable absence 
of a priest*. In other words, the remnant of the common law, 
in the only cases where it is likely to be invoked, practically 
admits the doctrine in force before the Council of Trent. 

From the Reformation onward, the granting of a divorce appears 
to have resided in the hands of the Ecclesiastical Courts, who could 
grant either a divorce a vinculo matrimonii or a divorce a mensa et 
thoro. The former was still a mere annulling of a marriage that 
was really void a/ inifio. The parties were separated pro salute ani- 


' See Pollock and Maitland, Hist. Engl. Law, ii. 369, 370. 
* See authorities collected and discussed by Sir Howard Elphinstone, L. Q. R. v. 58 
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warum, and their children became bastards. As no marriage had, in 
the eyes of the ecclesiastical lawyers, ever taken place, there was no 
difficulty about re-marriage. (For a modern instance of an annulled 
marriage see Ford vy. Stier, °y6, P. 1.) Mr. Maequeen has made 
it clear that re-marriage could, and did, despite a decision of the 
Star Chamber in 1602, take place after a divorce a mensa ef thoro 
for adultery. This form of divorce did not bastardize the children, 
and this, of course, became the usual form of divorce as the difti- 
culties of having a marriage annulled increased. At the end of 
the seventeenth century it became the practice to obtain, in 
addition to the divoree a mensa ef thoro, and as a further, though 
not essential security, an Act of Parliament dissolving the 
marriage and granting powers for re-marriage. This state of 
things lasted until 1857, when the Matrimonial Causes Act was 
passed, by which the modern divorce law was introduced, the 
Divorce Court instituted, and jurisdiction removed from the 
Ecclesiastical Courts. Consider what the state of things, that 
lasted until 1857, really meant. As Bentham pointed out in his 
Theory of Legislation, written long before the new divorce law 
came into force: ‘It is necessary to pass through many tribunals, 
and, as an Act of Parliament on this subject costs at least five 
hundred pounds sterling, divorce is accessible to a very limited 
class.’ This class necessarily was composed of. one might almost 
say, the very rich, and it was practically impossible for any poor 
persen to obtain a divorce, the reason being. as a learned judge 
remarked in relation to this very matter, that you could not have 
one law for the rich and another for the poor. Moreover, since the 
entire property of a married woman was presumed to vest in her 
husband, it was very difficult for her to raise the necessary funds to 
obtain an Act of Parliament, or to institute, despite the privileges 
given her by the Ecclesiastical Courts, judicial proceedings. It 
is unnecessary here to discuss the Acts relating to Matrimonial 
Causes, except to state that between 1857 and the present time 
fourteen Acts have come into operation gradually regulating and 
making equitable the principles on which divorce and judicial 
separation are granted. The woman is still, to some extent, in 
a less favourable position than the man with respect to divorce. 
Adultery by the woman is sufficient to give the husband a right to 
a divorce, but adultery alone by the man will not give the wife 
a similar right—it must be coupled with peculiar circumstances or 
with cruelty. There is, however, a strong tendency to equalize the 
positions of the two, and this is shown by the gradual change in 
the meaning of ‘ cruelty.” From the meaning of pain inflicted on 
the body it has in recent years attained the extended meaning that 
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includes pain inflicted on the mind. Coldness and neglect may 
now almost of themselves constitute such cruelty as, coupled with 
misconduct, will give the right to divorcee. The time may very 
reasonably be looked forward to when almost every act of mis- 
conduct will in itself be considered to convey such mental agony 
to the innocent party as to constitute the cruelty requisite under 
the Act of 1857. The difference already is very marked when we 
compare the ‘cruelty’ of to-day with the thrashing by the husband 
that constituted cruelty thirty years ago. Probably in those days 
the doctrine of a husband's right to administer physical correction 
to his wife was not entirely discredited. To-day it is possible for 
a woman, with celerity and at little cost, to separate herself from 
her husband if she is able to prove that he is either a brute or 
a monster. Forty years ago the vast majority of women were 
indissolubly tied to their husbands, even though the whole world 
knew them to be both brutes and monsters. It is a great change 
in a short period. 

Great as the alteration has been in the status of a married woman 
in respect of her person, it has not been less thorough in regard to 
her capacity in questions of property. Until comparatively recent 
times (the middle of this century, indeed) the doctrine obtained that 
the husband and wife were but one person possessing but one will, 
and that that will resided in the mind of the husband as the person 
‘ fittest and ablest to provide for and govern the family.’ It was 
a doctrine of elegant simplicity and one capable of remarkable 
results. It was a doctrine that removed, in theory, the burdens of 
responsibility and the sanctions of morality from any woman that 
entered the holy state of matrimony. Logically considered, all her 
crimes and al! her sins emanated from the duplicated brain of her 
husband and her lord. Not only did she convey to him her person 
and her worldly goods, but she added the entire responsibility of her 
personality to the weight of hisown. The Creator took from Adam 
a rib and made it Eve ; the common law of England endeavoured 
to reverse the process, to replace the rib and to re-merge the 
personalities. 

This doctrine was, of necessity, not carried out to the extreme 
limits of its viciousness. The English judges were too reasonable 
to be logical, if they could possibly help it. The fact of marriage 
was held not to absolve a woman from treason or murder, even 
though the coercion of the husband were visible in the act ; but she 
was ‘so much favoured in respect of that power and authority 
which her husband hath over her that she shall not suffer any 
punishment in committing a bare theft in company with, or by 
coercion of, her husband.’ This exemption as to theft extended 
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also to burglary. To show how far the doctrine went it is useful 
to mention the case where a woman, by her husband’s order, with- 
held food from an apprentice, who died in consequence, The 
woman was held legally not liable and acquitted. Even to-day the 
presumption of the law is that if a wife commit a felonious act in 
the presence of her husband it is done under his coercion, and she 
is not liable to punishment. This presumption may be rebutted, 
and does not extend to high treason or murder, and possibly not to 
robbery. In so far as this presumption extends, husband and wife 
are, therefore, still one personality. Moreover, since at common 
law in all cases parties are incompetent to give evidence, it was 
only consistent that the spouses of parties should be equally 
incompetent. It was not until 1853 that the right to give evi- 
dence in civil cases was granted to the spouses, in pursuance of the 
Act of 1851, that admitted the evidence of parties. Apart from 
certain specific exceptions, however, parties and their spouses are 
still unable to give evidence in criminal cases. It might be thought 
that the doctrine of unity of will would, therefore, have applied to 
contracts entered into by the wife. It did not, however, and the 
wife, in so far as binding her husband went, was no wife, but merely 
his business agent or nothing at all. On the other hand, if his wife 
committed civil wrongs, such as publishing a libel, the unity of will 
doctrine came in, and the husband was liable. If, however, our 
intelligence is inclined to cavil at these inconsistencies, we shall be 
more contented when we turn to the questions of the property that 
a woman brought into a marriage and the property she acquired 
during marriage Here the doctrine that husband and wife are 
one was carried out with a logical persistence to which the excep- 
tions were few and for the most part unimportant. ‘Chattels 
personal in possession, belonging to the wife in her own right. of 
whatever kind or denomination, which she was beneficially possessed 
of at the date of the contract, or which came to her during the 
coverture, and specific chattels or goods in the hands of a third 
person, were under the old law absolutely bestowed upon the hus- 
band by virtue of the marriage ; so that he could dispose of them 
in any way he pleased, whether he survived her or not’ (Macqueen’s 
Law of Husband and Wife). Chattels real—such as leasehold pro- 
perty—whether in possession or reversionary, which belonged to the 
wife before marriage, fell, except in one particular, into the unquali- 
fied power of the husband. During his life he could sell them or 
do whatever else he liked with them, but if he neglected to deal 
with them they returned to his widow. 

Choses in action—such as ‘debts, money on deposit, arrears of 
rent, legacies, residuary personal estate, trust funds, stock, bills of 
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exchange and promissory notes, and other personal property re- 
coverable by action ’—belonging to the wife become the property of 
the husband if during the marriage he reduces them into possession ; 
if he does not do so, on his death they belong to the widow exactly 
as if she had never married. Real estate that belonged to the wife 
before marriage or came to her after marriage passed under the 
old law for the period of the marriage absolutely into the power of 
the husband. The ultimate property did not, of course, belong to 
the husband, but remained in the wife; but she was unable to deal 
with it except with her husband's concurrence. 

What property could a wife then have under the old law that 
was not either vested in or absolutely controlled by her husband ? 
Various properties came to her in the event of widowhood: but 
during marriage a woman could by the common law possess nothing, 
alienate nothing, nor bequeath anything. Probably it was as much 
due to the unpracticable nature of such a theory as to its obvious 
injustice and indecency that there gradually came into existence 
what Lord Justice James in 1877 called ‘that blessed word and 
thing, the separate estate of a married woman.’ The text-books 
tell us that it came into existence in the reign of Queen Elizabeth, 
but there is little doubt that the conception of separate estate may 
be traced back to much earlier days': we get indeed distinct 
suggestions of such an idea in Bracton and in the Year Books. 
By this doctrine a married woman was enabled by the Court of 
Chancery to hold property free from the control of her husband. 
It was found, however, that the influence of the husband was 
frequently sufficient to induce her to forgo her rights, and so 
Lord Thurlow introduced the absolutely new conception of a clause 
in a settlement by which the woman could be effectually restrained 
from anticipating her separate estate. A further innovation on the 
common law was the rule as to a wife’s equity to a settlement. As 
we have seen, the husband had a right to his wife’s outstanding 
property if he could get it in. To do this, it might be that he 
would have to apply to a court of equity, in which case the court 
would refuse him help without he were prepared to make suitable 
provision for his wife out of the property recovered. Up till 
1870, then, all that a married woman could possess was settled, 
and other separate property (including her pin-money) and property 
acquired under her equity to a settlement. With regard to her 
interest in such property, she was for all practical purposes free 
from her husband and a single woman. But this rule of equity, of 
course, in practice merely applied to the well-to-do, and until 1870 


' (It should be remembered that many things were done under manorial and 
other local customs which could not be done under the general law.— Eb. } 
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no married woman in this country could earn, acquire, or possess, 
apart from the rule of equity, a single sixpence. So recently has 
the law altered that we cannot yet fully appreciate the monstrous 
iniquity of such a thing, especially among the poorer classes, where 
the men, not unnaturally, as an old law-writer has quaintly re- 
marked, ‘ were always fond of the old common law.’ 

There are three other points in the old law which it is necessary 
to shortly mention. The first was the doctrine of fraud on the 
marital right. So absolute was the right of the husband to the 
wife’s property after marriage that it actually came into existence 
before the marriage itself had taken place. ‘ Any secret disposition 
of her property during courtship was considered a fraud upon her 
husband, from the consequeness of which he was entitled to be 
relieved, even though he did not know of the existence of the 
settlement, and though ten years had elapsed since the marriage.’ 
This doctrine was a legitimate outcome of the rule as to unity of 
persons from the hour of espousal, and exhibits that rule in a light 
which makes it, to the sane lay mind at least, seem incredible 
and preposterous. The doctrine ceased to apply to marriages made 
on and after January 1, 1883, by the Married Women’s Property 
Act, 1882, and is now only applicable to marriages made before 
that date. Secondly, as to wills made by married women. There 
is a vast amount of obscure learning on this subject. In Lynd- 
wood'’s Provinciale, page 173, it is laid down that ‘ Bona Para- 
phernalia . . . remanent sub dispositione uxoris,’ because paraphernalia 
were not under the dominion of the husband. This would seem to 
suggest that, in so far as a woman could have separate estate, she 
could, in the early fifteenth century, devise it. This, however, is 
the view of a canonist, and is, moreover, late. On the other hand, 
in 1256 the Mayor and citizens of London determined ‘that no mar- 
ried woman can or ought to devise any tenements of hers, and if she 
do so it should be revoked as void’ (Liber de Antiquis Legibus, 
fol. 70). Further, it is laid down in the Year Book | Hagham v. Rudde : 
30 Edw. I (A.D. 1302)] ‘a woman cannot have any property in 
a chattel during the life of her husband, &c.; therefore she cannot 
make a testament or have executors. The case was, however, 
argued the other way, and it may be that a woman could make 
a will of separate estate if such a thing existed. Apart, however, 
from separate estate and from the exercise of powers conferred on 
her by others, a married woman was, until recently, totally in- 
capable of devising either lands or chattels without the direct 
assent of her husband—a direct waiver by him, in fact, of his rights - 
in all her property. This, of course, is another legitimate outcome 
of the unity of possession theory. But the Married Women’s 
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Property Act, 1882, enacted that ‘a married woman shall be capable 
of acquiring, holding, and disposing by will or otherwise of any 
real or personal property as her separate property, in the same 
manner as if she were a feme sole’; and by the Married Women’s 
Property Act, 1893, her will speaks from the date of her death, 
relates to all her separate property at that date, and does not 
require re-execution upon her becoming a widow. The Act of 
1870 had already protected the earnings of every married woman 
and of certain property acquired during marriage in cases of 
marriages after the Act. The Act of 1882 gave, however, to the 
married woman complete power of acquiring and disposing of 
property, placing her practically on the same footing as her 
husband. That is only fourteen years ago; and the power of dis- 
position was not completed until three.years ago. 

In this place it will, perhaps, be useful to note some recent deci- 
sions that have somewhat affected the right of acquisition and dis- 
position by a married woman. It has been decided (/n re Harkness 
§ A//sopp's Contract, 96, 2 Ch. 358) that, despite the Act of 1882, 
& woman married since the Act cannot, where she is a trustee of 
real estate, convey to a purchaser without the concurrence of her 
husband. That seems to be a check on the general advance. An 
important step forward, however, is the decision that where a hus- 
band forcibly deprives his wife of money given her for separate 
use she can recover it after his death, with interest from that date, 
from his executors, and that the Statute of Limitations is no defence 
to the action (Wassel/ v. Leggalt,’96, 1 Ch. 554). Recent decisions 
have to some extent weakened the force of clauses restraining 
married women from anticipating their property. Thus where 
there was a direction in a will for the payment of an absolute gift 
payment was ordered despite the existence of words restraining 
anticipation (Ho/chkiss vy. Mayor, ’96, W.N. 175 (12)). Where 
a married woman is entitled te property for her separate use 
without power of anticipation the restraint does not apply to 
income accrued due (/lood Barrs v. Heriot, ’96, A. C. 174). The 
effect of a restraint on anticipation is not such as to make 
a married woman a tenant for life within the meaning of the 
Settled Land Act, 1882, and does not enable her to convey as 
such (Bates v. Keslerton, 96, t Ch. 159). This case, if anything, 
strengthens the binding force of a restraint on the anticipation 
clause. It is satisfactory to note that it has been held that there is 
no distinction between the separate property of a married woman 
and property settled on her for her separate use (Jn re Lumley, '96, 
2 Ch. 694). 

The third and final point is one, perhaps, that shows more than 
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any other the vast change that has in recent years taken place in 
the relationship of husband and wife, and, therefore, in the environ- 
ment of the family. Until the beginning of the present reign the 
mother, as against the father, had no right whatsoever over her 
children in the father’s lifetime, nor could she by will appoint 
a guardian. Nothing shows more vividly that degrading subjec- 
tion of the woman to the man that civilization sanctioned than the 
fact that over the child at her breast the mother had no legal hold, 
no recognized possession. The doctrine of the oneness of the hus- 
band and wife, which legitimately sanctioned this, becomes at once 
finally exposed in all its brutality, and seems indeed barbarous in 
our eyes. Talfourd’s Act of 1839 gave the mother some slight 
relief where the child was within the age of nurture, and by an 
Act of 1873 certain orders as to custody and access by the mother 
could be made by the Court of Chancery, but otherwise the old law 
stood in its foolishness naked and unashamed until June, 1886. Of 
course the practice of the courts and the instincts of humanity had 
prevented before this the terrible injustice possible under such 
a state of things. Under the new law the mother, on the father's 
death, shall be a guardian of her children, and she may by deed or 
will appoint a guardian to act after the death of herself and her 
husband, or, if he survive her, jointly with the husband, if the court 
consider him unfit to act alone. The mother. moreover, may now 
make an application personally to the High Court or County Court 
as to the custody of her children. The change in the law is less 
than eleven. years old. 

We have seen how vastly Victorian legislation has altered the 
relative positions of husband and wife. The old doctrine of unity 
of person and possessions, with all its inconsistencies, for the most 
part in favour of the husband, but sometimes the reverse, is in 
a great measure swept away. The few essential differences in 
status between husband and wife that still exist may usefully be 
summed up here. The husband may restrain the wife from acts 
likely to lead to immediate misconduct. The wife has no such 
power. The husband may recover damages from the co-respon- 
dent in divorce proceedings. The wife has no such power. The 
husband may obtain a divorce for misconduct only: the wife can- 
not. The husband has a right, on his wife’s death, to all her per- 
sonal property which she has not disposed of by will or otherwise. 
The wife has a less extensive right. In certain cases coercion by 
the husband excuses criminal acts done by the wife. The 
husband enjoys no such immunity in the event of coercion by 
the wife. The husband is still liable for his wife's tortious acts ; 
the wife is not liable for those of the husband. A husband is 

P 2 





198 The Law Quarterly Review. [No L. 


still liable for his wife's breaches of trust, where he has inter- 
meddled in the trust, but the wife is not liable for those of the 
husband. A married woman cannot be committed to prison for 
non-payment of a judgment debt under the Debtors Act, 1869. It 
is doubtful whether a wife who owns, as her separate property, the 
house in which she and her husband live can exclude her husband 
from the premises; he certainly cannot interfere with her pro- 
prietary rights over the house. Property settled on a woman can 
be restrained from anticipation ; but in a settlement on a man no 
such clause can be inserted. There seems to be no particular reason 
for this distinction at the present time, and it would be convenient 
to extend Lord Thurlow’s invention to the male sex. Certain other 
smal! differences between the status of husband and wife occur, and 
the balance of disadvantages sustained seems fairly equal. The 
distinction between the two as to power of holding office and of 
being elected to certain places, such as Parliament and County 
Councils, do not come within the scope of this paper. 

Time has, indeed, brought its revenges. The marriage in manum 
has ceased, and private law has practically declared that the man 
and the woman in its eyes are equal, and that it will not lend its 
sanction to the invasion of the rights of either by the other; that 
a married woman has not that imperfect status attributed formerly 
by the law to her in common with the drunkard, the idiot, the 
lunatic, and the infant ; that the regulation of the affairs of husband 
and wife infer se is its business only in so far as they are con- 
trecting parties, and the rest must be left to God and their con- 
sciences, and to that public law which forms and regulates their 
contract and its consequences in relation to the State. The error of 
the common law of England seems to have been that it thought that 
it could enforce that absolute blending of body, soul, and spirit, 
which perfect love imports into the perfect marriage: an error 
more than obvious when we recall the trite fact that the purpose 
of law is to measure, not human love, but human sin. But, since 
imperfect law operates over a less area than sin, it is clearly less 
strong and could not perfect the imperfect marriage, and make the 
two parties ene. Laws of regulation in/er se could not affect for 
good or for evil the perfect union ; it could only affect the imperfect 
union, and in doing so it succeeded for generations in degrading an 
entire sex and in restraining its physical, mental, and moral 
advance. That it was so it is impossible to doubt, for we have 
seen what the imperfect marriage involved, and nevertheless mar- 
riage was the professed and professional end-all of an enormous 
preponderance of women. 

And, now that the change has come, what will the end of it all 
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be? The answer really lies in the distinction pointed out above 
between private and public Jaw. Freedom may be defined to be 
the right to do anything that will not interfere with the same right 
on the part of others. It is one of the functions of public Jaw to 
establish and preserve such freedom as a safeguard of the Constitu- 
tion. In such freedom are involved the sanctity and inviolability of 
marriage, and public law will, of necessity, see that the marriage- 
tie is in no wise loosened. The relationship between themselves of 
a husband and wife is an entirely different thing to the relationship 
between the married pair and the State. A novation has taken 
place as to the contract between the man and the woman, but none 
in the course of natural development can happen as to the relation- 
ship of the spouses and the State. We have behind us the revela- 
tion of history, throwing forward into our future a not uncertain 
light. Once before in the history of the world the man and the 
woman have stood hand to hand, equal in the eyes of private law, 
though married. But at that moment the stream of progress 
suddenly swerved back, and in the loosening of the marriage-tie 
society itself dissolved. It has been well put by Gibbon: ‘ When 
the Roman matrons became the equal and voluntary companions of 
their lords a new jurisprudence was introduced, that marriage, like 
other partnerships, might be dissolved by the abdication of one of 
the associates. In three centuries of prosperity and corruption this 
principle was enlarged to frequent practice and pernicious abuse. 
Passion, interest, or caprice suggested daily motives for the dissolu- 
tion of marriage ; a word, a sign, a message, a letter, the mandate 
of a freedman, declared the separation ; the most tender of human 
connexions was degraded to a transient society of profit or pleasure. 
According to the various conditions of life, both sexes alternately 
felt the disgrace and injury. . . . A specious theory is confuted by 
the free and perfect experiment, which demonstrates that the liberty 
of divorce does not contribute to happiness and virtue’ (The 
Decline and Fall of the Roman Empire, ch. 44). We, like the 
Romans, introduced late in the development of our jurisprudence 
the privilege of divorce; we, unlike the Romans, but illuminated 
by their errors, must maintain intact our society by the preserva- 


tion of our public morals. 
J. E. G. DE MONTMORENCY. 





REVIEWS AND NOTICES. 


[Short notices do not necessarily exclude fuller review hereafter. | 


Principes du Droit des Gens. Par Avenonse Rivier. Paris: Arthur 
Rousseau, 1896. 8vo. Tom. 1, x and 566 pp. Tom. II, 501 pp. 


Etudes de Droit International et de Droit Politique. Par Ernest Nys. 
Bruxelles: Alfred Castaigne. Paris: A. Fontemoing. 1896. 
8vo. viii and 416 pp. 


Beeium has, during the last quarter of a century, done much for the study 
of International law. The Revue de Droit International was founded at 
Brussels, in 1870; the Jnstitut de Droit International at Ghent, in 1873. 
A fairly complete library of the science might be formed from the writings 
of MM. Rolin-Jaequemyns, Abéric Rolin, Edouard Rolin, Arntz, De 
Laveleye, Laurent, Rivier, Nys and Prins. 

M. Rivier, whose Lehrbuch des Vilkerrechts is by far the best short 
manual of the subject, now presents us with a more ambitious work, ad- 
dressed, we are told, not so much to students as to diplomatists and 
politicians. It is pleasantly written, and a store-house of well-digested 
information, while the ample bibliographical references contained in the 
notes give every facility for the more minute examination of special topics. 
The author modestly apologizes fur adding another to the classical works of 
Sir Travers Twiss, and MM. Fiore, De Martens, Chrétien and Bonfils, but 
the subject has by no means assumed its final shape, and there is always 
room for so accomplished a master of the science as M. Rivier to restate its 
principles from his own point of view, and to illustrate by modern instances 
its latest developments. Thus, in discussing the rights of an occupying 
army over enemy property, he cites the little-known action of the Germans 
with reference to provincial ‘ Banques de France,’ the assets of which were 
at first confiscated by the invaders, but restored on proof that the Banks 
really belonged to a private company (p. 321). He refers also to decisions 
of the French Courts refusing to accord to the Austrian and British sections 
of the International Exhibition of 1867 the extraterritorial privileges which, 
it seems, had been claimed for them (pp. 332, 563). M. Rivier divides his 
treatise into eight books, dealing respectively with: (1) General notions ; 
(2) States; (3) Territory and Sea; (4) Essential rights of States: c. 1, in 
general, c. 2, of self-preservation, c. 3, of independence; (5) Representations; 
(6) Negotiation ; (7) Treaties; (8) Quarrels and War. 

As regards this arrangement, which the author tells us he has adopted : 
‘non certes que je la croie irréprochable, mais parce qu'elle me _parait 
commode, simple et suffisamment rationnelle,’ several observations may be 
made. In the first place one is struck by the relatively small space allotted 
to the topic of ‘ Neutrality,’ which has given rise to so many controversies 
in modern times; while Blockade, one of the principal topics of Neutrality, 
is, oddly enough, discussed under the ‘ Laws of War.’ Then one is inclined to 
ask, why ‘ Territory’ and ‘Sea’ are not considered with reference to such 
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rights as are enjoyable over the same. The book treating of the ‘ Rights of 
States’ deals, indeed, specifically only with two of those rights, viz. of Self- 
preservation, and of Independence. In the long chapter devoted to Rights 
of the latter class, a somewhat heterogeneous set of topics are included. An 
English lawyer might be of opinion that several of these topics, such as 
‘Nationality,’ ‘ Extraterritoriality’ and ‘ Extradition, would find more 
appropriate places elsewhere in the treatise. He might even wish that 
other topics, such as the ‘Conflict of laws,’ ‘customs dues,’ ‘ weights and 
measures,’ ‘posts and telegraphs,’ had been altogether omitted, as irrelevant 
to the subject. But the continental lewyer seems incapable of escaping either 
from the tyranny of the conception of Private International law as a branch 
of International law properly so called, or from the infection of that newer 
heresy which accepts, as a department of the science, the group of topics 
which was christened by Von Stein ‘ Administrative International Law.’ 
M. Rivier is so far continental in his sympathies as, among English writers, 
to quote Professor Lorimer more frequently than Mr. Hall; and he cites 
from text-books and from resolutions of the Jastitut de Droit International, 
in such a way as sometimes to suggest that these authorities may be taken as 
stating the law as it is, rather than asit ought to be. M. Rivier, however, ir 
an admirablesection on ‘Les sources du Droit desGens,’ distinctly negatives the 
a priori view of his subject, stating emphatically that ‘le droit des gens est 
positif et pratique.’ All students of the science are under renewed obliga- 
tion to him for the treasures of knowledge and sound thinking which he 
has placed at their disposition in his latest work. 


While M. Rivier has presented us with a finished system of International 
law, his colleague in the Brussels University has collected, in a handsome 


volume, fifteen detached Essays upon topics of International and Political 
law, which have already appeared, either in the Revue de Droit Luternational 
or in the Société Nowvelle. M. Nys is well known as a legal archaeologist 
and successful explorer of the by-ways of diplomacy. Only three years 
ago we had occasion to call attention to his Origines du Droit IJnter- 
national’, of which the new work may be taken as a sort of continuation. 
M. Nys leaves us in no doubt as to the place occupied in his studies by 
History. ‘A mon avis,’ he says, ‘on ne saurait la faire trop grande ; seule, 
l'étude de histoire permet de se rendre compte de l’évolution des theories 
et de l’enchainement des faits dans ces deux vastes domaines du droit 
positif.” The wide range of his sympathies will be evident from an enumera- 
tion of the topics with which he deals. The first chapter treats of the 
political institutions which were developed on the shores of the Mediterranean 
during the Middle Ages. Chapters follow upon the relations of the Arabs 
with the Eastern Empire; upon the Siete Partidas ; upon ancient Irish law ; 
upon Iceland ; upon the papal taxationof England ; upon Honoré Bonet ; upon 
political theories in England ; upon the demarcation bulls of Alexander VI; 
upon the decreet of ranking (to borrow the Scots term) of Julius I]; upon the 
controversy as to the rights of the Indians; upon the slave-trade; upon 
seventeenth-century ‘irenists’; upon the relation of the French Revolution, 
of which the author is a warm admirer, to International law. The last-named 
chapter is of exceptional interest; especially its concluding section, which 
recalls forgotten debates and decrees of the Assemblies and the Convention. 
Thus, the Constitution of September 3, 1791,declares that ‘la nation Frangaise 
renonce A entreprendre aucune guerre dans la Vue de faire des conquétes.’ 


' L. Q. R. x. 354 
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In the following year, a vote of the Legislative Assembly invited the Executive 
to open negotiations with foreign Powers with a view to the suppression of 
privateering and the exemption from capture of private property at sea. 
Negotiations took place accordingly, but with no satisfactory result. M. Nys 
prints (pp. 395, 403) the complete text, in twenty-one articles, of a 
* Déclaration du Droit des Gens, submitted June 18, 1793, and April 25, 
1795, by Grégoire to the Convention ; and (pp. 398-401) the infamous decrees 
of 1793, ordering no quarter to be given to English, Hanoverian or Spanish 
troops. In two very interesting chapters, M. Nys gives good samples of his 
prowess in reducing long-established myths to their historical elements. 
The bull of Alexander VI, of which a good deal was heard in the course of 
last year, was issued, he shows, neither as the award of an arbitrator, nor 
as an assertion of papal omnipotence, but at the express request of the 
Spanish sovereigns. Little importance seems at the time to have been 
attached to the document, of the authenticity of which there is however no 
doubt, though bulls were just then being forged by thousands. Ever since 
the publication of Giinther’s Europdisches Vilkerrecht, in 1787, writers on 
International law have been in the habit of repeating that Pope Julius II 
published a table of precedence. M. Nys proves to conviction that the list 
of sovereigns in question has no higher authority than that of oneof the masters 
of the ceremonies of the papal chapel, Paris de Grassis, who drew it up for 
his own use, with special reference to the reception of the embassy of 
obedience from England, on May 12, 1504. The volume is full of out-of-the- 
way learning, presented in a most agreeable form. 


T. E. H. 





Domesday Book and Beyond. Three Essays in the Early History of 
England. By F. W. Marrtanp, Downing Professor of the 
Laws of England in the University of Cambridge. Cambridge : 
University Press. 1897. La. 8vo. xiv and 527 pp. 


A REALLY important work, of which one can at present only attempt to 
point out the contents. Beginning with an elaborate and careful commen- 
tary on the phraseology of Domesday, which must be acknowledged a distinct 
advance upon anything of the kind yet attempted, Mr. Maitland goes on to 
inquire afresh into the elements of feudalism in pre-Norman England. 
His third essay, of no less interest and novelty than the others, undertakes 
the history and extent of the Aide, including an admirable discussion into 
the age and import of those three curious Aidage documents that are the 
only exact remnants left us of Old English statistic. 

The programme is attractive, and the execution is masterly and lively, 
and the wide reading, sound scholarship and trained judgment of the author 
have never stood him in better stead. It is impossible adequately to 
summarize the results arrived at, but some of the more prominent may be 
indicated. As to the long-debated hide or familia, the view held by most 
modern students of Domesday Book is, I think, finally and for ever con- 
firmed. ‘We are going to argue that the Anglo-Saxons give 120 acres, 
arable acres, to the hide. Our main argument will be that the equation 
1 H=120 A is implied in the fiscal system revealed by Domesday Book. 
But . . . if we had no evidence later than the Conquest, all that we should 
find on the face of the Anglo-Saxon land-books would be favourable 
to this equation 
of assessment... .. it becomes apparent that hides are not of one value 
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or nearly of one value... .and the fiscal “hide” becomes a lame com- 
promise between an unit of area and an unit of value. ... But this is not all ; 
the real hides, the real old cottars’ tenements which you could count if you 
settled at a village and its fields, are rapidly going to pieces, and the frag- 
ments thereof are entering into new’ combinations. ... Hence we may see 
an effort to keep up distinctions between the “carucate for gelding ” and 
the “ carucate for plowing,” between the real acre and the acre “ for defence 
(acra ware).” ... Hence some of the worse puzzles of Domesday Book.’ The 
difficulties of the 7'ribal Hidage', Fleta, the Seneschaucie, and Walter of 
Henley are of course encountered and explained, as well as the arguments 
of Kemble, Taylor, and Eyton for a smaller hide *. 

The plan of the book is based naturally on the distinctions of Domesday 
itself. ‘If we could define the liber homo, sochemannus, villanus, cotarius, 
servus, we should have solved some of the great legal problems of Domesday 
Book, for by the way we should have had to define two other difficult terms, 
namely, manertum and soca. It would then 1emain that we should say 
something of the higher strata of society, of earls and sheriffs, of barons, 
knights, thegns and their tenures, of such terms as alodium and feudum, of 
the general theory of landownership or landholdership. And a number 
of luminous and citable maxims occur in the pages devoted to these topics. 
The servus is ‘one who in the main has no legal rights,’ but who is thought 
of ‘as the unfreest of persons rather than as no person but a thing.’ ‘The 
villanus both is and is not a free man.’ ‘ Both in their land and in their 
oxen the villeins have had rights protected by law.’ ‘ We shall venture the 
guess that when the Norman clerks wrote down vil/anus the English jurors 
had said ténesman.’ ‘Mere commendation is distinguished in a score of 
entries from a relation that involves the payment of consuetudines — 
‘The word consuetudo is the widest of words. .. . It covers what we should 
call rents; it covers what we should call rates and taxes, but further it 
covers what we should call the proceeds and profits of justice.’ ‘In the 
eleventh century halimote or hall-moot looks like a novelty.” ‘To our 
thinking it is plain enough that many a manerium of the Confessor’s day 
had no court of its own.’ The section on the ‘ jurisdictional franchises’ sake 
and soke is new and excellent. ‘The term manerium seems to have come 
in with the Conqueror.’ ‘Throughout the Exeter Domesilay the word 
mansio [employed by the scribes of the land-books| is used instend of the 
manertum of the Exchequer record.’ A/anerium is the equivalent of the 
English heal, which again can be exchanged for cwria and ‘stands in the first 
instance for a house . . . tém it is clear enough was translated by villa, not 
by manevium. . . . A manor is a house against which geld is charged. . . . 
While the lord is directly and primarily responsible for the geld of his 
villeins, he is but subsidiarily responsible for the geld of those of his soke- 
meu or “free men” who are deemed to belong to his manor.’ *Sokemen 
may owe other services, but they all owe suit of court. * We shall do well 
not to endow the free township of the Confessor’s day with much organiza- 
tion. We may be certain that, at least as a general rule, it had no court ; 

' The Tribal Hidage is really, I take it, an estimate of fighting men, not of acreage 
or cessable value at all. For instance, when the South Saxons are reckoned at 
7,000 families it means that there were supposed to be 7,000 [8,400|) South Saxon 
fighting men, and that their military organization was into 7o hundreds or 
centenary groups [120 each). 

2 In the discussion on the Burghal Hidage I should read, et xx to est serum .. . to 
Weringewic iv et rx hund hyda. The whole document is part of the new organization 
begun by Ailfred and carried out by his son. Probably the Burghal Hidage of the 
Merciaus enforced by his daughter is lost. 
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we may doubt very gravely whether it always had any elder, headman or 
reeve. . . . At the touch of jurisprudence the township became a mere 
group of individuals, each with his separate rights.’ 

‘The: general theory that all land-tenure, except indeed the tenure by 
which the king holds land in demesne, is dependent tenure, seems to be 
implied . . . by the whole scheme of Domesday Book. . . . As we pursue 
our retrogressive course through the middle ages, we do not find that the 
law of personal condition becomes more and more distinct from the law of 
land-tenure; on the coutrary, the two become less and less separable.’ Of 
feudum or feum it is written, ‘ very rarely does it denote a tenure or a man 
of rights usually, though it may connote rights of a certain order, it denotes 
a stretch of land. Occasionally, however, we hear of a man holding land 
in feudo. . . . All sense of militariness and all sense of precariousness, that 
the word has ever had in its continental history, seem to be disappearing. 
Already the process has begun which will make it applicable to every person 
who has heritable rights in land. . . . A yet more interesting and equally 
foreign word is not unfrequently used [in Domesday Book}, namely alodium.... 
Perhaps we shall be right in thinking that the term pointed to heritability 
—the freeman who holds land but has no alod has only an estate for life. 
Certainly it does not mean that the tenant has no lord. ... If ever 
[ William’s commissioners} contrasted the two words, they may have hinted 
that while the feuwdum has been given by the lord to the man, the alodiwm 
has been brought by the man to the lord. . . . On the whole the theyn of 
Domesday Book is a warrior, and he holds—though perhaps along with his 
coparceners—land that is bound to supply a warrior.’ ‘If we subtract the 
estates of the king, . . . the earls, and . . . the churches—if we subtract 
again the lands which the king, the earls, the churches have granted to their 
thegus, the England of 1065 will not appear to us a land of very great 
landowners, and we may obtain a valuable hint as to one of the origins of 
feudalism. ... Many a passage in Domesday Book will suggest to us that 
a right to take tribute and a right to take the profits of justice have helped to 
give the king and the earls their manors and their seignories.’ 

The discussion upon the early history of the borough, too long to cite here, 
is especially full of clever and well-based suggestion. The writer knows the 
warring theories that agitate those excellent but over-positive Germans to 
frenzied controversy, but he is too good a lawyer not to see that many 
diverse influences have concurred in the complicated evolution of an English 
town, though the wall or earthen bulwark is the chiefest. 

Admirably, again, and profitably is the significance of M. Vinogradoff's 
discovery brought out and exemplified. ‘The holder of folk-land is a free 
landowner, though at an early date the king discovers that over him and his 
land there exists an alienable superiority. Partly by alienation of this 
superiority, partly perhaps by | written] gifts of land of which the king him- 
self is the owner, book-land is created.’ The analogous English institution to 
the precarium is ‘the lén or, as we now say, loan, . .. the loan is a gift for 
atime.’ The ‘superiority’ granted by the king in a dand-book includes 
feorm, pastus, or victus, a provender-rent (the church got firstfruits, tenths, 
church scot), jurisdictional rights, fines for land-cép, and the right to 
a number of local services from various classes of tenants. 

But enough has been cited to show the minute and comprehensive 
character of the book and its high value to those who wish to know what may 
be known for certain concerning the earlier stages of our law of Real Pro- 
perty. That it is written in a cheery raiher than in a sad spirit certainly 
makes it more attractive to the reader, while it in no way detracts from the 
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soberness of its conclusions or the closeness of its logic. It is a book of 
which English lawyers, as well as historical students, may be justly proud, 





I Limiti e i Modificatori dell Imputatilita, Per VAvvocato BERNARDINO 
Auimena. ‘Turin: Fratelli Bocca. 1894 and 1896. Vol. I, 
521 pp. Vol. II, 471 pp. 


THESE two volumes, to be followed by a third, constitute a valuable 
contribution to the literature of criminal jurisprudence. Its author is the 
principal representative of that terza sewola, which is the outcome in Italy 
of a partial reaction against the tendency of the anthropological school of 
Lombroso and Ferri to attach undue weight to psycho-physiological 
characteristics as determining causes of crime, and to differentiate the 
‘Criminal’ as almost a sub-species of the human race. The designation 
claimed by Signor Alimena for the line of thought he represents is ‘ critico- 
naturalism.’ His tenets do not seem however to differ materially from 
those of the positivist school, which alone divides the field of criminal 
jurisprudence on the continent with the classic school; at all events if we 
agree with Von Liszt, Gautier, Gauckler, and Turde in treating the 
anthropological school as already defunct. 

Signor Alimena’s rationale of punishment is very far removed from the 
lofty and subtle theory expounded by his great countryman Carrara in his 
Programma del Corso di Diritto Criminale. He is a frank partisan of the 
philosophy of relativity as against that of absolute right, and agrees with 
Tissot that ‘justice is a measure and a limit, not an end in itself.’ The 
essential characteristic of penality, as an instrument of social preservation, 
is, in his view, the ‘ psychological coercion’ exercised by the fear of its sanc- 
tions. Its association in the popular estimation with thé idea of retribution 
and expiation is accidental, and may be transient. Thus imputability differs 
from that wider responsibility for acts and omissions which has only causation 
for its basis, in two respects: the thing imputed is popularly regarded as 
wrong ; the agent to whom it is imputed is susceptible of psychological 
coercion. 

By far the most interesting portions of this treatise are those dealing 
with the results of anthropological, statistical and sociological researches as 
to the causes and manifestations of crime (vol. I, secoud part, ch. i—The 
Criminal ; ch. ii—The Crime). His own observations on these fruitful 
topics, and his critical remarks on the observations of others, reveal 
considerable analyticil acumen; whilst the footnotes form a very copious 
index to the bibliography of the subject. A masterly review of the con- 
tradictory conclusions of Ferri, Lombroso, Marro, Virgilio, Bordier, 
Manouvrier, Benedikt and other investigators of the craniological and other 
physical peculiarities of criminals, illustrates the danger of relying on such 
data as clues to the determination of character; and points the sober 
conclusion that psycho-physiclogical characteristics may ) redispose, but not 
predestinate, to crime. 

Among factors that make for the increase of crime Alimena lays most 
stress on social conditions. The pre-eminence in criminality which attaches, 
among the various districts of Italy, to Leghorn, Rome, the Southern 
Provinces, Sardinia and a part of Sicily, is shown to have its roots in 
centuries of bad government, resulting in economico-social conditions which 
even the Italian Monarchy has so far done little to ameliorate. The 
interdependence of physical (i.e. natural topographical) and social conditivns 
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is discussed very fully, and the result summed up in the twofold proposition 
that: Social factors tend to prevail over, and to be substituted for, physical 
factors ; physical factors tend to become social factors. 

The third part of the treatise deals, under the title of Critical Theory of 
Imputability, with the intricate problems of dolus and culpa, and the elusive 
workings of the intelligence, the emotions and the will to which these legal 
conceptions apply. Such assistance as comparative legislation furnishes 
towards the clearer apprehension of these subjects, may be obtained from 
this comprehensive review of the laws and jurisprudence of many civilized 
communities throughout various periods. 

The second volume deals with mental diseases ; somnambulism, hypnotism 
and mesmeric suggestion; deaf-mutes; drunkenness ; age; sex; ignorance 
and error, good intention and bona fides; and finally effectual repentance 
and amends. All these subjects are grouped together under the heading of 
Non-Imputability ; not a very accurate designation, as some criminal codes, 
and among them the Italian, recognize intermediate stages, where im- 
putability is diminished without being excluded. It is impossible, within 
the limits of this notice, to indicate the line taken with regard to these 
subjects. I can only say that this volume shows an equally extensive 
knowledge as the first, not only of the legal provisions in force in various 
countries, but also of the researches of philosophers who have investigated 
some of these matters from the point of view of psychology, physiology, 
rociology or ethics ; and if his method of treatment gives at times a some- 
what «iscursive character to Signor Alimena’s work, it imparts to it a 
breadth of interest and an insight which are frequently lacking in treatises 
on criminal law. T. Boston Bruce. 





Recht und Sitte, auf den verschiedenen wirtschaftlichen Kulturstufen. 
Von Dr. Ricuarp Hivpepranp (Prof. der Pol. Oeckonomie an der 
Univ. Graz). Erster Teil. Jena: G, Fischer. 1896. 


Tus is the first portion of a work which promises to be of considerable 
importance and interest. The author’s main position is that in attempting 
to trace the development of laws and customs it is not enough to collect 
instances from various countries and of various dates, and then to co-ordinate 
or account for them on the basis of theoretical principles or a sense of the 
general fitness of things. Specific customs and rules of law can only be 
compared with others, and their mode of growth understood, when considered 
in relation to the particular social stage (and to the conditions of life which 
belong to that -stage), in which the tribe or people concerned is found. 
Thus a double course of investigation becomes necessary. We must find 
out the characteristic possibilities of each stage of progress in economic 
condition with reference to its actual daily life; we must then be able to 
assign the tribe or people possessing such and such customs or laws 
accurately to this or that stage of progress. For example, in obscure tribes 
in the low stage of culture indicated by their living exclusively on the 
produce of the chase or fishing, or on wild roots, fruits and herbs: such 
a stage implies that the people are nomadic, that they cannot exist in large 
aggregates, and that special ideas of property cannot exist, and certainly 
not ideas of property in the soil. It may also be found as a fact that such 
tribes possess certain customs, which on theoretic grounds might be supposed 
to belong to another order. Thus the author takes the case of the marriage 
relation : it is commonly assumed, he says, as a matter of theory, that at 
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first we have the custom of forcible seizure of women ; that this gradually 
softens down into a purchase, which again shades off into a mere bringing 
of presents to the parents or guardians. And so (on the principle that 
whatever is farthest from modern ethical standards is the earliest) community 
of wives amoung a group (Gruppenche) is held to have preceded any form of 
individual possession ; and so forth. Both, says the author, are contrary to 
the real facts: in this lowest stage, a wife is obtained by giving presents. 
This he establishes by a number of quotations from books dealing with all 
parts of the world ; and this plan of a series of propositions, followed by more 
or less numerous citations, he pursues throughout. The stage, however, 
in which men live from hand to mouth, solely by the produce of the chase, 
gradually leads to the artificial rearing of domestic cattle, and thus to the 
pastoral stage, which has its-own characteristics. These are next examined. 
And so the use of wild roots and herbs in time suggests the production of 
crops by cultivation, and this necessitates more or less advanced moiles 
of landholding—out of which fixed ideas of right in the soil only gradually 
crystallize and develop in complexity. These questions of variety in the 
mode of occupying and utilizing the soil naturally occupy the greater part 
of this instalment of the whole work. In the course of the argument, the 
oft-quoted passage of Caesar (B. G. vi. 22)—‘gentibus coynationibusque 
qui una coterant, &c., is placed in the new light of the author's principle. 
Tribes in this stage, it is argued, cannot be said to have juristic ideas of 
‘common’ ownership, nor of federation or social unity (pp. 60 ff.). The 
whole of his remarks on the error arising from taking concrete facts of 
tribal possession, and reading into them modern abstract juristic notions 
and logical sequences, are valuable. Next, the equally famous passage in 
the Germany of Tacitus is re-examined (pp. 102 ff.). The author conjectures 
‘ab universis vicinis’ for in vices or the now usual reading vicis. This is at 
any rate ingenious. 

We cannot follow Dr. Hildebrand further into the details regarding the 
division of land among sections of clans and members of families ; nor would 
it be possible at this stage of the publication to form any general opinion of 
the method. There is, however, considerable danger that the many extracts 
from various authors that are made use of may not always be correctly 
understood, or really be quite applicable to the particular matter they are 
supposed to illustrate. A large number of instances are taken from 
Mr. Baden-Powell’s Land Systems of British India, and it is hardly possible 
to avoid noticing that sometimes the extracts do not really apply to 
the point in question; or the facts stated in them are generalized in their 
application, while really the reference is to a particular locality or to the 
rules of a special class, caste or tribe, which may not at all represent the 
social stage with which alone the argument is concerned. Thus (p. 50) 
the reference to the custom of division of the produce and to regarding 
the grain-heap as the tangible symbol of interest rather than the soil, has 
no connexion whatever with any stage of nomadic cultivation and temporary 
forest clearings: it is found in all parts of India in connexion with long 
settled communities of landholders, and with methods of taking both a 
landlord’s rent and the king’s revenue: it is largely made use of at the 
present day in some native states. So with the periodic exchange of 
holdings (quoted at p. 132): this is not a general feature; the reference is 
to the peculiar case of the Panjab frontier-tribes. So the meaning of the 
passage at p. 134 has been misunderstood: neither Kolarian nor Dravidian 
tribes ever divided the holding into varying shares according to the place of 
the sharer in the genealogical ‘ tree’ in descent from a common ancestor ; and 
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even in the case of villages divided: throughout on ancestral shares ( pattidari, 
p- 135), this rule is very rarely applied in (North) Indian ¢ribal settle- 
ments resembling those contemplated by Tacitus ; its prominent application 
is in cases where there was a more or less dignified individual founder, and 
his descendants have continued tc follow the rule of partition according 
to place in the family ‘tree’—that is, the strict law of inheritance, 
The work on The Indian Village Community now published by Messrs. 
Longmans will probably place this sort of detailed information at the 
disposal of investigators like Dr. Hildebrand, in a form more convenient 
than that in which (with special objects in view) it was partially given in 


the Land Systems. 
B. H. B.-P. 





A Preliminary Treatise on Evidence at the Common Law, Part I. 
Development of Trial by Jury. By James Braptey THayer, 
Boston, Mass.: Little, Brown & Co. 8vo. x and 186 pp. 


Pror. Tuayer’s work in the last few years has been chiefly confined, 
besides the instalments he has given us from time to time in the //arvard 
Law Review, to the development of the series of select cases on the use of 
which the ‘case method’ of the Harvard Law School so largely—and in our 
opinion rightly—depends. 

The present book is itself only a portion of a larger work published in 
advance ; but, as it seems we may have still to wait several months for the 
rest, we think it well to make no further delay in taking notice of this. We 
are at last in a way to possess an exposition of our law of evidence from the 
hand of a modern lawyer who is also an accurate historical scholar. It 
results, not from antiquarian predilection on the author's part, but from the 
nature of the subject, that he seems at first sight to be writing nothing but 
ancient history. The fact is that the peculiarities of our system almost 
wholly depend on the relation of the judge to the jury, and that relation 
cavnot be adequately grasped without a far-reaching search into its 
origins. Trial by jury is, strictly speaking, neither a particularly English 
nor a particularly ancient institution. It is an English development of 
a Frankish method which was originally not popular but royal, and not 
a part of the ordinary course of justice. The method of ascertaining facts 
by the inquest of lawful men was introduced as a supplement to the older 
methods of the party's oath (fortified with more or fewer oath-helpers 
according to the nature of the case), or in some cases the formal oath of 
witnesses (not examinable witnesses in the modern sense), ordeal, and 
combat. 

These older methods, except ordeal, were not directly abolished until 
quite modern times. Trial by jury displaced them by its greater con- 
venience, and by that alone. For a long time the jury were expected, for 
a still longer time they were free, to act on their own personal knowledge 
of the facts. When this was finally changed, and the jury became, instead 
of commissioners of inquiry, judges of fact bound to decide according to 
the evidence produced in court, and not otherwise, a real law of evidence 
became possible, and, from the peint of view of trained lawyers, necessary. 
The process was not complete even at the end of the Middle Ages. 
Fortescue expressly treats the jury as witnesses, and traces of the old view 
are found much later. 

We shall not attempt to summarize Prof. Thayer's account of this most 
curious and, until our own time, most obscure piece of legal history. He has 
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already made it as concise as it can safely be made. We can only say that 
his work is indispensable to all English-speaking students who wish to know 
what is really to be known on the matter. 

There is just one amendment we desire to see. When the complete book 
is published we hope it may have a fuller analytical table of contents. 


F. P. 





Principles of the Criminal Law. By Seymour F. Harris. Seventh 
Edition. By C. L. Arrenporovcu. London: Stevens & Haynes. 
1896. 8vo. xliv and 569 pp. (20s.) 


Tus work embodies the pith of whatever is most essential to the student 
in the more ponderous tomes on criminal law by Russell, Archbold, and 
Roscoe. Its clearness and simplicity of style make it eminently well 
fitted for the purpose for which it is avowedly intended, and no strictly 
elementary book cn criminal law can compare with it in popularity or 
usefulness. 

It is essential that a work so much in vogue among those who are little 
trained in critical discrimination should be frequently brought up to date 
by the incorporation as well of the latest changes in statute law as of the 
most recent decisions of the Court for Crown Cases Reserved. These 
requirements the present edition, on the whole, adequately fulfils, though in 
one or two instances the principles established by recent cases might have 
been stated with greater exactness. 

Thus on p. 207 the editor seems to have missed the point on which the 
recent case of R. vy. Flowers is distinguished from 2. v. Ashwell as to the 
misappropriation of money paid and received under a mutual mistake. 
Both cases affirm ‘the ancient doctrine that an innocent receipt of a chattel 
and its subsequent fraudulent misappropriation do not constitute larceny.’ 
In R, v. Ashwell the seven judges, who affirmed the conviction, held that at 
the moment when the receiver became aware of the mistake there was an 
‘intelligent ’ receipt or taking, as distinct from the mere ‘ physical * receipt, 
and that it was on the state of his mind at the moment of this intelligent 
taking that the question depended whether or not there was asportation. 
In R. v. Flowers the jury found that a prisoner who had received goods 
innocently afterwards fraudulently appropriated them to his own use. As 
Lord Coleridge C.J. pointed out, ‘afterwards ’ might mean six months after. 
If the jury had found that the prisoner on discovering the mistake had 
‘then and there’ resolved to appropriate the goods, the difficult and subtle 
question in R. v. Ashwell would have been again directly raised. 

The doctrine of ‘common purpose’ is not referred to in the index nor 
sufficiently explained in the text, as it so easily might have been by refer- 
ence to such a case as 2. v. Salmon, which is cited by the editor on the 
other point decided, as to when causing death by culpable omission amounts 
to manslaughter. 

On p. 235 the sound practical advice is given to indict for false pretences, 
though the facts proved may amount to larceny by a trick, as the Larceny 
Act provides that the prisoner ‘is not on that account to be acquitted.’ We 
believe the conflict of judicial opinion has never yet been cleared up as to 
whether or not it is necessary in any case to prove the false pretence to get 
a conviction under this section, 

The Burglary Act, 1896, which makes burglary triable at Quarter 
Sessions, ‘in the absence of any circumstances which make the case a grave 
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or difficult one,’ appears to have been passed too late to receive any notice 
in the text or table of offences. 

Apart from the more difficult questions of evidence, the work before us 
sets forth in simple and intelligible language not only all the ordinary prin- 
ciples of substantive criminal law but also the elementary rules of practice 
and procedure, including even some of those unwritten usages which the 
young counsel ought to observe in conducting a case. The present edition, 
still better than its predecessors, supplies adequate means of preparation, 
either for law examinations or for Quarter Sessions practice, and we 
heartily recommend it alike to the student and to the young practitioner. 

8. H. L. 





Commentaries on the Common Law, By Hersert Broom. Ninth 
Edition. By W. F. A. Arcutpavp and H. A, Corerax. London: 
Sweet & Maxwell, Lim. 1896. 8vo. e¢ and 1220 pp. (258.) 


Tue eight years which have elapsed since the publication of the last 
edition of this popular student’s book have rendered a new edition urgently 
necessary. The Sale of Goods Act has required the addition of a new 
chapter, and such statutes as the Married Women’s Property Act, 1893, 
have involved some important changes in the text, while the judicial 
decisions of the last eight years have demanded and received most careful 
noting up and incorporation in the body of the work. 

Broom’s Common Law has always been one of the most important and 
ueful text-books to those who wished to acquire a general and preliminary 
knowledge of contracts, torts, and procedure for an examination in common 
law, such as that forming part of the Bar Final Examination. For this 
purpose no work is more in request; but, notwithstanding its many 
excellencies, it has always seemed to us to possess a great but easily remedied 
(lefect, in putting Book I on Procedure before Books II and III, which are 
on contracts and torts respectively. We have known students with no 
clear ideas as to what constitutes a contract or tort disheartened with their 
subject by floundering through intricate questions of jurisdiction, pleading, 
and chamber practice before they have grasped the first principles of legal 
science ; and we have heard them advised to read the two later books of 
this treatise befure tackling the first. To put adjective before substantive 
law seems like putting the cart before the horse, and we are sure the 
utility of the work under review would be greatly increased if this stumbling- 
block were removed in the next edition, as it so easily might be. Notwith- 
standing the ever-increasing number of text-books, ‘ Broom’ still maintains 
its place as the best all-round book for common-law students, and the care 
with which the present edition has been prepared will prevent its popularity 
as a text-book from being in any way diminished. S. HL. 





Registration of Title to Land. General and detailed Reports of the 
Assistant Registrar of the Land Registry on the Systems of Registra- 
tion of Title now in operation in Germany and Austria-Hungary, 
with Appendices. Presented to both Houses of Parliament by 
command of Her Majesty. Loudon. 1896. Folio. viii and 
208 pp. 

Tuts is a very valuable contribution to the literature of Land Transfer. 

The author was sent by Government to investigate the working of Land 
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Transfer by Registration of Title in Germany and Austria-Hungary, the 
only large European states in which that system is in force. He had great 
advantages in making this investigation, as Her Majesty's representatives 
abroad obtained for him the highest official and other facilities. In some 
districts visited by the author titles had been registered from. time im- 
memorial, in others they had been partially registered for a long period, in 
others the system was new and unaccustomed, and was preceded by no 
registration at all. He gives examples of registration of title of pro- 
perties differing widely in complexity of right, magnitude, and value, both 
in the country and in towns; of mortgages for very large sums, dealt with in 
ulmost every conceivable manner, and of very small sums. 

The systems adopted, though differing in different places, beara remark- 
able similarity to that of Lord Westbury’s Act of 1862, and, in consequence, 
the register sometimes presents a somewhat complicated appearance, but it 
is stated that even in the most complicated cases it takes but a short time 
to ascertain with exactness the state of the title. The author gives at p. 34 
the incumbrances entered against a small estate in Upper Austria, con- 
taining some entries that now sound strange to English ears, though they 
would not have seemed so to a twelfth-century English clerk, ‘ obligation to 
maintain A. B. for life, lodging, clething, aud food,’ ‘ obligation to give free 
lodging to one girl and two boys (named) till marriage.’ The number of 
entries of incumbrances, including transfers and discharges, amount to 49. 
As an experiment the present writer tried how long it would take him to 
ascertain the state of the title from the list of incumbrances as given by 
the author, and he found that it took him exactly three minutes. It is pro- 
bable that it would have taken longer to consult the original register, as the 
entries as printed are probably abbreviated, but, assuming that it would 
take ten times as long to consult the original, the total time would not 
exceed half an hour. 

The author states (p. 43) ‘ The general practical results of the system, as 
stated not only by officials but by pro‘essional lawyers and members of the 
public at large, are to enable sales and mortgages of land to be conducted 
with a cheapness and rapidity which is, as a general rule, unknown in our 
country, and which is, in regard to costs in small cases, quite unknown and. 
practically impossible.’ He also states (pp. 46, 47) that in towns it is 
a very common practice for business men to conduct ordinary sales and 
mortgages without any legal assistance, and that vendor and purchaser 
habitually get through the whole of their business within the compass of 
a day. In Vienna the ordinary time is a week or ten days (p. 123). 

A bona-fide purchaser or incumbrancer for value, who registers his pur- 
chase or mortgage, is free from all unregistered adverse claims of every 
description, including, in some systems, claims arising out of possession, and 
even claims of which he has notice. In some districts there is an interval, 
varying from thirty to sixty days, after leaving a document for registration, 
within which objections may be made to its registration, and a further period 
of three years, during which registration may be impeached for forgery. 

The precautions, except in Hungary, against fraud are (1) the identifica- 
tion of all persons or their signatures by a notary or some person known to 
the Registrar, (2) the service of certain notices. The Registrar is personally 
liable if he neglects these precautions. Prior to these precautions being 
taken there were a large number of frauds ; now there are practically none. 

At p. 22 the author gives a comparison between the cost of a conveyance 
of registered land in Prussia and of unregistered land in England. The table, 
as printed, and as it will be read by the careless reader who does not give 
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heed to the note, is too favourable to the English practice, as under the 
column ‘ Total Costs’ it gives the total amount paid by the vendor and pur- 
chaser together, while under the similar column relating to England it gives 
the amount paid by each of them; in other words, to make a proper com- 
parison, the ‘ Total Costs’ ought to be doubled for England. Add to which 
that in heavy cases counsels’ fees may amount to an appreciable sum. 

It is impossible within the necessary limits of space to do justice to this 
very able report, but we may add that it contains chapters dealing with the 
Form and Contents of the Registers, Large Estates and Settlements, Small 
Proprietors, the Old Systems and Registers, the Introduction of the Present 
System, Mortgages to Bankers, &c., &c. Various rights and interests of 
a special or incidental character, the Cadastre in relation to Land Registry, 
Administration of the System and Finance. The Appendices coutain trans- 
lations of parts of the laws relating to Land Transfer, &c., in Prussia, 
Austria, and Saxony, examples of registration, both of large and small 
properties, with both simple and complicated titles, and a vast amount of 
miscellaneous information of a most valuable character. 

Probably most of our readers have formed an opinion as to the expediency 
of introducing compulsory registration of title in England, and judging 
from our experience the majority of lawyers are averse to doing so; but we 
cannot help feeling that a perusal of this report, after making due allowance 
for the fact that the author is an official in the Land Registry Office, will 
cause the most determined opposer to any change in the present system to 
reconsider his views. If registration of title works smoothly in countries 
where the law relating to the ownership of land is more complicated than it 
is in England, there appears nothing to prevent its working smoothly in this 
country. 





A Complete Manual of Canon Law. By Oswatp J. Retcuer, Vol. IT. 
Chureh Discipline. London: Hodges. 1896. xx and 356 pp. 


Very lately we have expressed (L. Q. R. xii. 181) our admiration for 
Mr. Reichel’s learning, and our regret that he is expending it upon what 
in our eye is a hopeless task, namely, the endeavour to state a system of law 
that does not exist, a sort of canonical tus gentium that is neither Roman 
nor Anglican, but both. Our regret is certainly not diminished by his 
second volume. Indeed, now that he has passed from the Sacraments to 
Church Discipline, the hopelessness of the task becomes painfully apparent. 
Sometimes we may read a few consecutive pages and think that we are 
reading about the real law of the real Church of England. But then will 
come a sentence which tells us but too plainly that we are in dreamland. 
For instance, we are reading about the delegation of judicial power and the 
powers of a judge-delegate. A judge-delegate may do this and he may do that, 
‘and a papal legate can either execute his own sentence, provided he does 
so within a year, or can commit it to the bishop, or even to the secular 
power for execution’ (p. 220). Can he do this in England? Is this the 
real law of the real Church of England? On the other hand, Mr. Reichel 
is much too English to be Roman. Except for a few references to the text- 
books of Devoti, Craisson, and Bouix—Richter, Schulte, Hinschius and the 
Germans generally seem to be neglected—we read scarcely a word of the 
modern developments of Roman canon law, of any constitutions or decisions 
that are newer than the end of the Middle Ages. And yet a manual of that 
law can neither be ‘complete’ nor even be aiming at completeness if, to take 
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one example out of many, it speaks of the censwrae latae sententiae and yet 
omits to notice the great codifying and repealing act of 1869. And how to 
state a law of heresy that shall be neither Roman nor Anglican, but both ¢ 
A complete manual of Roman canon law would have to discuss that interest- 
ing and delicate point, the continuous criminality and punishability of those 
who stand outside the Roman Church and cannot plead ignorance of her 
teaching. 

There is a great deal in this book that is well and truly said. Mr. Reichel, 
however, on more than one occasion draws a very wide inference from narrow 
and treacherous premises. ‘The Gallican and Roman rule made the abbot 
subject to the bishop's visitation; the old English rule placed him under the 
archbishop’ (p. 95). The one authority vouched for this proposition is 
‘ Wihobaed’s [/eg. Wihtred’s| privilege, a. p. 692, Can. 3.’ Mr. Reichel has 
not, we think, been using the best text of this very questionable document ; 
but at any rate he has drawn an inference for England from the special case 
of Kent. We read (p. 184) cf ‘Law 14 of the so-called Laws of Edward, 
A.D. 1064 :’—we cordially approve the ‘so-called’; but why ‘a. p. 1064’! 
And two pages before this William the Conqueror, ‘ following Edward's Law 
3, A.D. 1064,’ decrees the separation of the spiritual from the temporal 
tribunals. That miserable twelfth-century book is stil] doing its evil work. 
‘In this country prior to the Norman Conquest the bishop or archbishop 
was the sole judge of clergy for all crimes’ (p. 182):—the‘ all’ goes far 
beyond the evidence. ‘The justification of this claim |the clergy’s claim to 
the privilegium fori |, at least in part, may be found in the fact that there 
existed in Saxon times many frithburh jurisdictions (i. e. jurisdictions for 
guaranteeing the king’s peace) independently of the Hundred’ (p. 184). 
A repetition of the word frithburh makes us unwilling to charge the printer 
with an error, and, after all, we cannot say that frithborh would make the 
passage much better, though we fancy that it would be the intended word. 
That the bishop's jurisdiction over the clergy grew out of frankpledge is 
highly improbable. For one thing, it has yet to be shown that the clergy 
ever were in frankpledge. We are surprised when, among the ‘cathedral 
priocies’ of England, we read of Gloucestcr and Peterborough (p. 123), and 
w fear that Mr. Reichel is hurrying. 

But to come to later times and a graver matter. ‘By the acts of sub- 
mission and supremacy, the sovereign was acknowledged to hold the 
position formerly held by the pope as supreme head or governor of the 
English Church ; and although those acts were limited in intention to the 
pope’s feudal position in relation to property held in free-alms . . .” (p. 206). 
Now we will not undertake to say what the clergy meant by their sub- 
mission, still less will we undertake to say how far the law of Christ 
permitted King Henry to be the supreme head on eaith of the English 
Church ; but that the act of submission had anything to do with property 
held in free-alms we cannot believe. As regards English land held by the 
tenure of frankalmoin, the pope's feudal position was exactly the same as 
was his feudal position in relation to all other English land. In consequence 
of John’s surrender, he had a stale, outstanding claim to be the temporal 
and feudal over-lord of the English king and of his whole realm. In the 
sixteenth century this claim was so stale, so ridiculous, that we cannot fancy 
that Henry would have been at great pains to repudiate it, and most 
certainly he might have repudiated it without assuming a headship or even 
a governorship of the English Church; he had only to deny that he held 
the English realm of any man. But what tenure by frankalmoin had to 
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land held by frankalmoin was held immediately of him? Had he ever 
asserted that he was the feudal lord of such land in any other sense than 
that in which he was the feudal lord of every acre in England? If so, his 
claim had been so steadily disregarded in all ages, that to suppose King 
Henry calling himself head of the Church by way of protest against this 
preposterous subversion of feudal law is a mental feat that we cannot 
perform. In many, perhaps most, cases the tenant by frankalmoin was not 
even an immediate tenant of the king, but held of a mesne lord who might 
or might not be the king’s immediate tenant. At what point in this feudal 
chain had the pope endeavoured to interpolate himself? We may try, if we 
please, to minimize the importance of Henry's acts and the clergy’'s 
submission, but we must leave frankalmoin out of the matter. 

Some other of Mr. Reichel’s opinions we should like to question if space 
permitted. We will mention one, for it is of some interest. ‘The official of 
a judicial court may entertain a suit judicially without the presiding prelate 
being present, except it be a charge of heresy’ (p. 187). Now Mr. Reichel 
has high modern authority at his back when he makes this exception. 
Hale (P.C. i. 392) says that before the statute of Henry IV, the vicar 
general, commissary, or official of the diocesan had no cognizance of heresy, 
unless by special commission as an inquisitor from the pope. For this state- 
ment Hale vouches Lyndwood, and, so far as we are aware, those who have 
followed Hale have relied on Lyndwood and Lyndwood only. But we are 
by no means fully persuaded that Lyndwood said this or meant this, 
Unfortunately he used (p. 296) an ambiguous phrase. That phrase 
Mr. Reichel has accurately translated in a footnote, but apparently he has 
failed to see its ambiguity. It is this: ‘For no text can be found which 
gives this cognizance to one inferior to a bishop or to his official or vicar- 
general.’ Observe that last ‘to’; is it connected with ‘gives’ or with 
‘inferior’? Let us look at the context. Lyndwood is commenting on 
a constitution against heretics. Jurisdiction is exercised by the ordinaries. 
Who are the ordinaries? ‘The bishops within their dioceses, who, have an 
ordinary jurisdiction over those who are non-exempt. Over the exempt 
they have a jurisdiction delegated by a passage in the Sext. And so I 
believe that abbots, however exempt they may be, and although they have 
in divers parishes clergy and people subjected to them and to their quasi- 
episcopal jurisdiction, have no cognizance of cases of heresy, unless indeed 
they are furnished for this purpose with some special privilege; and the 
same is the case with matrimonial causes and others which belong to 
the episcopal dignity. For the cognizance of heresy is permitted by law 
to but two judges, to wit, the bishop of the place and an inquisitor of 
heretical pravity delegated by the apostolic see, as appears from cc. 11. 18 
in Sexto 5, 2, in which there is mention only of the diocesans and inquisitors 
deputed by the apostolic see. And so speaks c. 1 in Clem. 5, 3, where it 
appears that this jurisdiction belongs to the chapter when the see is vacant.’ 

Now down to this point the question that is in agitation is whether an 
exempt abbot can take cognizance of heresy among his subjects. For 
example, suppose a case of heresy in the Vale of Evesham, where the abbot 
enjoys many quasi-episcopal powers. Shall that case be brought before the 
abbot’s court, or before the court of the Bishop of Worcester? Lyndwood 
argues for the exclusive competence of the bishop’s court. A cause of 
heresy, like a matrimonial cause, is too high for any lower tribunal. But, as 
is shown by this allusion to matrimonial causes, he has no thought of con- 
trasting the bishop himself with the bishop’s official. Then comes the 
difficult phrase: ‘Non enim reperies aliquem textum, ut credo, qui hance 
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cognitionem concedat inferiori episcopo vel eius officiali sive vicario generali.’ 
This we are inclined to render thus: * For I do not think that you wiil find 
any text which gives this cognizance to one who stands lower than a bishop 
cr flower than} his official or vicar-general.’ In the first place, we have 
son e doubt as to whether in such a context Lyndwood would have spoken 
of the bishop’s official as the b'shop’s inferior. Jurisdictionally the cfiicial 
is not the bishop's inferior; he is the bishop's a/ter ego. Jurisdictional 
inferiority would imply appeal; but there is no appeal from the official to 
the bishop; the official holds the bishop’s court. Equity lawyers are 
familiar with the strictly analogous relation of a chief clerk to the judge. 
Secondly, the passage in the (lementines which Lyndwood has just cited 
very distinctly speaks of the bishop's official busying himself in causes of 
heresy: he seems capable of doing in this matter all that the bishop 
could do, which is not everything if there is a papal inqu’sitor about. 
Then Lyndwood adds: ‘For the cause of heresy is one of the mavores 
eausae which belong to the bishops only. Extra. de off. ord. c. 1 ubi 
de hoe per Bernjardum|.’ Here we have, to all seeming, a reference 
to the glossa ordinaria on ec. 1, X. 1. 31, where a large number of 
causes, including heresy, but including also many other offences, are 
enumerated as being causes in which the bishops should exercise juris- 
diction. The writer of this gloss has, so far as we can see, no mind 
to contrast the bishop with the bishop's official, and many of the causes 
that he enumerates are indubitably such as generally came before the 
officials in England and elsewhere. We do not say that the matter is clear, 
and this is not the place in which it can be thorouglly discussed ; but since 
Mr. Reichel has spoken somewhat positively about this not uninteresting 
question, we have thought it well to suggest that there is something to be 
said on the other side. 





Summerhays and Toogood’s Precedents of Bills of Coats, Seventh Edition. 
London: Stevens & Sons, Lim. 1896. Royal 8vo. xi and 
64° pp., ineluding Index, 34 pp. (308.) 


Emerson, when called away from an abstract discussion in the library 
to inspect a farmer's load of wood, said: ‘Excuse me a moment, my 
friend ; we have to attend to these matters just as if they were real. Ore 
branch of the legal profession is happily free from the necessity of having more 
than a bowing acquaintance with the subjcct-matter of this volume ; but ta 
the other branch, to whom a more or less intimate knowledge of it is a matter 
which comes home to their business and bosoms, the seventh edition of this 
well-known work will be welcome. A book that has passed into its seventh 
edition prima facie carries commendation with it ; and little more is needed 
than to call attention to the salient points in which the present differs from 
the sixth edition of 1889, with which we have carefully collated it. The 
increase in the actual number of pages by forty-five is not the true measure 
of its increased usefulness. For the whole work has been thoroughly 
revised and in important respects remodelled: obsolete precedents have been 
excised, the requisite corrections made in old ones, and the insertion of 
additional precedents, necessitated by changes in practice and new rules and 
new scales of costs and fees, bring the book well up to date. 

One of the chief improvements in the present edition is the addition of 
terse and practical directions for taxing costs in various Divisions of the 
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High Court (pp. 34, 141, 208, 228); in Bankruptcy and the Winding-up of 
Companies (pp. 285, 327), and in the Mayor's Court, London, and County 
Courts (pp. 344, 376). The former edition contained under the head of 
‘Chancery’ a few precedents relating to winding-up business. This branch, 
in consequence of the changes wrought by the Companies Winding-up Act, 
1890, and the Board of Trade Rules and Regulations, now has a distinct 
section of the book allotted to it (pp. 327-343); the precedents in 
which appear to have been thoroughly revised. Convenient marginal notes 
have been added here, as also in other places in the volume. The Con- 
veyancing, Chancery, Common Law, Lunacy, Probate (Contentious), and 
Bankruptcy precedents have all been considerably revised and improved. 
The Privy Council precedents have required but slight revision, while those 
in Admiralty and Divorce remain wholly unchanged. The practice which 
obtains in the Court concerned with collision and collusion, if not exactly 
of a Median or Persian character, certainly alters remarkably little. 

A work of this kind naturally has but little to do with controversial 
matter; but where, on occasion, owing to conflict of authorities or unsettled 
practice due to innovations, a definite expression of opinion is likely to be 
serviceable, the editors do not, we are glad to see, shrink from the task, and 
their arguments invariably command attention. By way of illustration we 
may refer to their ol servations on some moot points relating to conveyancing 
charges, in the introduction (pp. viii, ix), and to an important question to 
which the Finance Act, 1894, has given rise. “ Hitherto a solicitor’s charge 
for ‘ Probate (or Letters of Administration) under seal’ has been regulated 
by a scale calculated upon the gross value of the personal estate as stated 
in the affidavit by the executor or administrator for Inland Revenue pur- 
poses. Lut the Finance Act, 1894, by requiring the whole estate, both real 
and personal, to be accounted for in the affidavit, in order that estate duty 
may be paid thereon, has thrown considerable extra work upon the prac- 
titioner. It is submitted, therefore (pp. ix, x, 530), that the scale charge 
above referred to also should be calculated upon the gross value of the whole 
estate, and not upon the personalty alone. The Probate Registrars (whose 
fee, we believe, is still caleulated on the gross personalty alone) have not, it 
appears, yet officially considered the point. As it must be one of daily occur- 
rence and is of general interest, seeing that in many cases the solicitor’s 
remuneration if calculated on the whole estate would be almost doubled, it 
will doubtless at an early date be raised for judicial decision. 

Much useful miscellaneous matter is included in the appendices, and the 
general index is invaluable. It is full, well-constructed, and so printed as 
to make reference both easy and rapid. 

We doubt not there is some good reason for the exclusion from this 
edition of three precedents in the Q. B. D. section relating to Special Cases 
stated by Justices, and Removal of Indictment, which appeared in the last 
edition, though we confess we have not been able to discover the ground of 
the omission. 

Having regard to the comprehensive character of the volume we think 
some precedents of costs relating to matters connected with both parlia- 
mentary and municipal election petitions might advantageously have been 
included ; seeing that under the Corrupt and Illegal Practices Prevention 
Act, 1883, the Q. B. D. now has exclusive jurisdiction as to the former class 
of petitions also, the old tribunal, a Select Committee of the House of 
Commons, having been abolished by the Parliamentary Elections Act, 1868. 
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Commentaries on American Law, By James Kent. Twelfth Edition. 
Edited by O. W. Homes, Jun. Fourteenth Edition. By 
Joun M. Govurp. Four Vols. Boston, Mass.: Little, Brown 
& Co. 1896. La. 8vo. Vol. I, eexei and 718, Vol. II, x and 
1061, Vol. III, viii and 787, Vol. 1V, vii and 742 pp. 


JupcE Hoimes’s notes on Kent’s Commentaries, the work by which the 
author of ‘The Common Law’ first made his legal reputation, now bid fair 
to become classical themselves: the present editor, at any rate, has made 
a point of retaining them untouched, and we do not think any one will doubt 
that he has done well. All educated lawyers in all English-speaking 
countries, and many elsewhere, know Kent's Commentaries at least by 
name. It seems probable, however, that they are not so much read outside 
the United States as they deserve to be. The part of the first volume 
entitled ‘Jurisprudence of the United States’ forms a convenient and all 
but authoritative introduction to American constitutional law, a subject on 
which a merely English lawyer is by no means safe in trusting himself to 
the light of nature. The chapters on ‘Sources of Municipal Law,’ with the 
notes, give much profitable information on topics passed over by Blackstone 
and most elementary writers. One note of Kent’s own at p. 475 seems to 
mistake 1 & 2 Vict. c. 110, an Act of special and limited reforms, for an 
Act affecting the procedure of the Courts in general; and perhaps it was 
a stretch of charity on the learned author’s part when he described Lord 
Campbell’s ‘ Lives of the Lord Chancellors of England’ as a work equally 
distinguished for its truth, its candour, and its freedom. Its title to the 
last of those three distinctions is, we believe, generally admitted. American 
students may be confused by the unsupplemented statement (p. 545) that 
Savigny is said to have ‘in course of publication a large work on the 
Pandects.’ But these things are trifles. On many parts of the common 
law, and in particular on mercantile law, Kent is both fuller and more 
accurate than Blackstone, and may be consulted with nearly or quite as 
much profit by Englishmen or Australians as by Americans. We are glad 
to think that no American editor has yet attempted to tinker and modernize 
Kent after the fashion in which Blackstone has been mercilessly treated. 


The Magistrate's Annual Practice, 1897, being a compendium of the Law 
and Practice relating to matters occupying the attention of Courts 
of Summary Jurisdiction, &c. By Cuarnces MiLNer ATKINSON, 
Stipendiary Magistrate for the City of Leeds. London: Stevens 
& Sons, Lim., and Sweet & Maxw ell, Lim. 1897. 8vo. 959 pp. 
(18s.) 


Aw Annual Practice has now become necessary to preserve magistrates 
from the fate that befell the Cornish justice, who complained that he had 
been fined (as he called it) £300 for putting a man in prison ‘by a Burn’s 
Justice that had been repealed.’ If a magistrate desire to know his business, 
and not to rely solely on his clerk, an annual of the nature of this good 
bulky book will be a necessity to him. 

The work is divided into several parts for the convenience of reference, 
with a table of contents, formidable lists of statutes and cases (formidable 
to a magistrate), appendices, and an index. The most useful portions of 
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the book to magistrates will be chapters i to v, on their duties in general, 
and chapter vi, containing an alphabetical list of all offences and complaints 
punishable summarily or on indictment. Every offence or matter of com- 
plaint is st forth in clear language, with a vast number of references to 
statutes and cases. In some instanccs a summary of the judgment in a case 
is given, and it would be well if it were quoted in the actual words used by 
the judge, and if the substance of the authorities cited were always clearly 
indicated. Magistrates have not usually access to a law library, and 
a reference to an authority delivers them into the hands of their clerk, on 
whom most of the justices of the peace, as distinct from the stipendiary 
magistrate, rely for their law. For example, under ‘ Cruelty to Animals’ is 
to be found—* As to the cutting of the combs of cocks being cruelty, see 
Murphy v. Manning |the book inseits ‘ L. R.’ here, which is wrong], 2 Ex. 
D. 307; 46 L.J. M. C. 211” (p. 169). With such direct ous what is 
a magistrate todo? He can only guess that it was held to be cruelty, and 
without the reasons he has no guidance for any other analogous case. 

Under the head of ‘ Game ’—G—all the statutes for the protection of game 
are explained, and the Poaching Prevention Act (25 & 26 Vict. c. 114) is 
separately dealt with, as it richly deserves to be. By this Act ‘ A constable 
is authorized, in any highway, street, or public place, to search any persou 
whom he may reasonably suspect of coming from any land where he has been 
unlawfully in search of game, woodecck, snipe, rabbits, or the eggs of game, 
and having in his possession any game, &c., unlawfully obtained, or any gun, 
part of a gun, or nets or engines used for the killing or taking of game, &c. 
So, too, the constable may search any one aiding or abetting the suspected 
person ; and may stop and search any cart or other conveyance in or upon 
which he may suspect that any such game, gun, &c., is being carried, and 
should any such gun, game, &c.,, be found, may seize and detain the same, 
and summon the suspected persons befure justices. If the justices are 
satisfied that the accused obtained the game by unlawfully going on land in 
pursuit of game, or used any such gun, net, &c., for unlawfully killing or 
taking game, or was accessory thereto, the justices may impose a penalty nct 
exceeding £5, and, in default of payment, imprisonment, with or without 
hard labour, according to scale. The game, gun, nets, &c., are forfeited on 
convicticn, and the couit must direct the same to be sold or destroyed’ 
(Atkinson, p. 365). 

This is an accurate statement of the law such as it is, by which the person 
really aggrieved by the poaching, if any, is entirely ignored, need not in fact 
feel aggrieved at all, dces not appear, is no paity to the prosecution, and 
may be unknown or unknowable. 

As if the Act were not stringent enough, the common practice is to con- 
vict on the simple evidence of the constable that he searched the person, 
and found the game, gun, engines, &c., thus reducing the offence to exciting 
the reasonable suspicion of a constable, generally a common policeman. 
(Such suspicion does not seem ever to be aroused by so-called gentlemen or 
gamekeepeis, some of whom are extensive poachers, and catry poached game, 
engines, &c., on the highway with impunity.) The suspected poacher is 
expected to prove the negative that he had not been poaching, the land on 
which he had been poaching, if poaching at all, being left out of the account 
altogether. As the accused cannot give evidence, and as his compunions are 
always charged with him, he is in a parlous statc. Be it noted also that the 
gun, &c., &c., are forfeited on conviction, and must be sold ; the magistrates 
have no option. 

Yet our author says, ‘ The justices must, however, have before them such 
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evidence as leads clearly to the inference that the offence has been com- 
mitted (ef. Evans v. Botterill, 33 L. J. M.C. 50; Lawley v. Meyricks, 51 J.P. 
502)’ (p. 366). The practice is, therefore, against law; but it is constant 
in fact. 

It would be well to devote a page to an explanation of the references for 
the benefit of magi: trates newly appointed, who, of all others, ought to ar.a 
themselves with such a book as this. Without a little explanation a magis- 
trate taken from the plough-tail might regard these letters and figures as 
mystic hieroglyphics of the law. 


A Treatise on the Admiralty Jurisdiction and Practice in County Courts. 
By F. W. Raikes, Q.C., and B. D. Kitsury, London: W. Clowes 
& Sons, Lim. 1897. 8vo. xxvi and 425 pp. 


Messrs. Raikes and Kinsurn have tackled the maze of Admiralty and 
County Court Acts with determination and success. The Acts, Rules, Forms, 
Scales of Costs and Fees are set out at length and precision. The law 
and cases bearing upon each section are added in a note (in different type), 
which reads consecutively with the body of the text; and the names of the 
authors are a guarantee that the special knowledge requisite for a very 
special class of work has not been wanting. It is a difficult matter to 
determine how much and how little of the general law should be set forth 
in work dealing only with County Court Acts. The authors have not 
erred on the side of brevity. The note (pp. 54-56) on the liability of 
Government ships, other than Queen's ships, suggests difficulties which may, 
but are not likely often to, arise in County Court cases. Other thorny 
points of Admiralty law, such for example as the question (p. 12) whether 
salvage in the body of a county creates a maritime lien, are touched on, but 
are for the most part left unsolved. 

There is a very full index and an interesting but incomplete historical 
introduction. The latter treats the modern county courts as the lineal 
descendants of the local courts of the seaport towns. In a sense, the 
relationship exists; but it is very distant. The civilians were very 
avxious to father their court of Admiralty upon something or somebody 
bearing the stamp of a respectable antiquity. To this end the theory of 
a universal maritime law was invented, the Lord Warden of the Cinque 
Perts and the Admiral were identified with the Comes Saxonici littoris, or 
were associated in an off-hand way with the Conqueror, and kings Edger 
and Alfred. How much of this antiquarian lore is founded upon fact is 
extremely doubtful. What is ceitain is that the title of Admiral is not 
known to occur in any English document before quite the close of the 
thirteenth century. His jurisdiction was questioned from the first, and, as 
our authors point out, appears still to arouse the curiosity, not to say 
jealousy, of the common lawyer. The remarks of the present Master of 
the Rolls upon this subject, in Turner v. Mersey Docks § Harbour 
Board ('92, P. 285), and Reg. v. Judge of City of Loudon Court ('92, 
1 Q. B. 273, 299), breathe the same spirit as those made by Haward J. in De 
Beuso v. Crake (Selden’s Works, vol. 3, p. 1895), just six hundred years ago. 
Rival jurisdictions have been the curse of our legal system, and the institution 
of the Admiral jurisdiction has been the cause of anomalies in tle maritime 
law of England which exist to this day. 

This anomalous position of the Admiral and his court accounts for the 
seeming want of system in the book before us. In dealing with the 
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Admiralty jurisdiction and practice of the county courts our authors 
follow, we think rightly and inevitably, the enactments which are slowly 
and painfully bringing us back to the primitive legal arrangements of our 
forefathers. A court sitting in every seaport, from tide to tide, to settle, 
without delay and without more of the technicalities and circumlocution of 
land lawyers than may be, the disputes of shipowners, shipmasters, and 
seamen, is an ideal which our legislators have ever had before them, but 
which the present volume goes far to show we have not yet reached. 

A few misprints we have come across: ‘ Marldon’ (p. xxiii) for ‘ Maldon’; 
‘replevens’ (p. 266) for ‘replevins’; ‘Snowden’ (p. xxx) for ‘Swinden.’ ‘ Shoe- 
bacon’ (p. 111) is not a freak of the printer, but of the Legislature ; the 
Shoe Beacon is clearly intended. The book has been brought down to 
the very latest date; a county court rule of December last is posted up, It 
is the only complete book on the subject, and it holds the field. 





The Acts relating to Estate, Probate, Legacy, and Succession Duties. By 
Atrrep Hanson. Fourth Edition. By Lewis T. Dispty and 
Francis H. L. Errineton. London: Stevens & Haynes. 1897. 
8vo. xlvi and 790 pp. (308.) 

Boru branches of the profession will heartily welcome the new edition of 
this well-established text-book, and will feel grateful to the editors for the 
careful and conscientious way in which they have done their work. Twenty 
years have elapsed since the publication of the third edition, and in that 
time many important points have been decided on the Acts dealing with 
Probate, Legacy, and Succession Duties. In 1894 there was imposed the 
new Estate Duty, which entirely supersedes Probate Duty in the case of 
persons dying after August 1, 1804, and largely modifies the law as to 
Succession and Legacy Duty. We believe that this is the first book to deal 
systematically and comprehensively with all the Death Duties as now payable, 
though several useful text-books on the Finance Act, 1894, have appeared. 

The first part consists of four introductory chapters, in which the general 
outlines of the subject are lucidly explained. Of these the first three are an 
exposition of the old duties founded on Mr. Hanson’s book, but in large part 
rewritten and re-arranged. The fourth chapter is devoted to the new 
Estate Duty, and Chancellor Dibdin and Mr. Errington deserve high praise 
for their clear and masterly analysis of a difficult subject. Details and 
references to authorities are wisely omitted, and for them the reader is 
directed to the appropriate pages in the second part. In that part the Acts 
are printed and elaborately annotated, section by section. The notes 
appear to be prepared with skill and judgment, and we have found them, 
with very few exceptions, accurate and complete. All the cases reported 
before January 1, 1897, are referred to, except those which have been 
rendered obsolete by the Finance Act, 1896. Re Culverhouse (96, 2 Ch. 
251) should have been referred to under s. 9 as well as under s. 6 (2). 

Unfortunately the list of Orders in Council, made under s. 20 (3) of the 
Finance Act, 1894, is not quite complete, those by which the section was 
applied to British Columbia, Manitoba, and Ontario being omitted, whilst 
Hong Kong is included twice in the list and is omitted from the general 
index. 

We do not see that anything is gained by printing the repealed portions 
of the older Acts, except in the few cases where they may be useful for the 
understanding of subsequent enactments or of reported decisions. The 
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Legacy Duty Act, 1796, and the Stamp Act, 18:5, are incumbered by the 
inclusion of whole pages of obsolete sections repealed by the Statute Law 
Revision Acts, and printed in italics to distinguish them from those still in 
force. Even the lengthy preambles and the oft-recurring words ‘and be it 
further enacted that’ are scrupulously retained. This is the more remark- 
able as the short wnrepealed preamble and third schedule of the Finance 
Act, 1894, are omitted without comment. 

The fact that we have been able to discover no other faults than those 
referred to is an eloquent tribute to the general excellence of the work. 





Il Diritto di Sepolero nella sua Evoluzione Storica e nelle Speciali Atti- 
nenze col Liritto Moderno. By Dr. Umperto Pranzataro-Torino. 
Unione Tipografico-Editrice. 1895. 8vo. xxvi and 415 pp. 


Tuts work treats of the law of burial, and traces its historical development 
in Roman law, canon law, and subsequently in modern times. 

In the course of history, religion has had a great influence in determining 
what was to be done with the bodies of the dead, and the respect and 
protection to be shown to the places where they were buried. Legislators 
have had to give effect to the religious beliefs of a people, and at the same 
time to safeguard the interests of public health. 

The first part of the book deals with Roman law. An interesting 
account is given of the associations relating to burial which arose in Rome. 
These collegia funeraticia became so numerous that the authorization of a 
senatus consultum, or an imperial decree, was required for their foundation. 
When their object was only of a religious character they were encouraged. 
Such associations were the collegia tenutorum. The members paid a monthly 
subscription to « common fund, which was spent on the funerals and graves 
of the members. 

The second part covers the period of transition, and treats of canon law, 
and the power acquired by the ecclesiastical authorities over funerals and 
sepulchres, 

The third part relates to modern law, with special reference to Italian 
and French Jaw. The subject is dealt with in detail, the principal topics 
ure: the corpse in relation to public health, certificates of death, various 
ways of burial, exhumation, and the duties of public authorities as regards 
corpses. 

The questions are discussed how far a corpse can be the subject-matter 
of property and of contract, and who is entitled to determine what form of 
religious burial is to take place. Another chapter treats of rights in relation 
to tombs and graves. The author discusses the rights arising from the 
concession of a plot in a public cemetery, and considers that it is a right 
sui generis in re aliena. He also deals with the questions as to who is 
entitled to be buried in a family grave, the rights of creditors, and the 
maintenance of tombs. 

The last chapter treats of cemeteries, and of the rights aud duties of 
municipal bodies in relation thereto. 

In conclusion the author observes that although the Roman lawyers on 
religious grounds considered graves as extra commercium, in order to meet 
the practical wants of society they introduced the distinction of sepulerum 
and tus sepuleri, and this distinction with modifications prevailed in canon 
law. And lastly, the tendency of modern law has been to make the 
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alienability of graves the rule, and to establish the inalienability in special 
cases, having regard to the interests cf the public and the acquired rights 
of individuals—as, for instance, in the case of graves for the burial of a 
particular family. 

There is a bibliography of several pages, with special reference to Roman 
law, canon law (pontifical and protestant), and to the law of Italy, the 
German Empire, and France. 


A Compendium of the Law of Property in Land. By Wittiam Dovetas 
Epwarps, Third Edition, London: Stevens & Haynes. 1896. 
Ixit and 556 pp. 


We see no cause for altering the favourable opinion that we formed of 
this book from the perusal of the former editions. The author has in the 
present edition, owing to the number of Statutes affecting property in land 
that have been passed since the publicatiow of the last edition, made a con- 
siderable increase in the number of decisions that he has noticed, and yet 
he has only increased the length of his book by two pages. We fear that 
Mr. Edwards does not read the Law Quarteriy Review, or, perhaps, he 
reads it and does not agree with it, for we observe that he has made no modi- 
fication in some minor yoints to which we took exception in our review of the 
second edition (L. Q. R. viii. 91). We must again enter our protest against 
the phrase of ‘seisin or feudal possession.’ Seisin, as has been shown by 
Profesor Maitland, is merely an old word signifying possession; it has 
noth ng to do with the feudal system ; and, although English law was pro- 
foundly modified after the Conquest by feudal law, modern researches have 
shown that there are many points of difference between English and feudal 
law, so that it is, perhaps, somewhat misleading to a student to use words 
which imply that feudal law ever prevailed in England. 

The great merit of this hook, a merit rare in a law book, and, perhaps, 
specially rare in a law book intended for students, is that it is written in 
intelligible language. The question is often asked what is the best book to 
place in the hands of a student beginning the study of the law «f Real 
Property. Probably, if the student intends to read the matter thoroughly, 
he cannot do better than read Mr. Williams’ treatise, but that large class of 
students who never intend to practise in that branch of the law, and who do 
not intend to study it deeply, will do well to read Mr, Edwaids’ book. 


Principles of the Law of Real Property, by the late Joshua Williams. 
lighteenth Edition. By his son, T. Cyprian Witttams, 
Loudon : Sweet & Maxwell, Lim. 1896. Ixii and 711 pp. 


It is a good exercise for any lawyer, however high his position, to read 
through a new edition of so good a book as Joshua Williams’ Real Property. 
The present edition is well worthy of the fame of its prececcssors. But it 
cannot be denied that the tinkerings which real propeity law has undergone 
of late years have rendered it more difficult to describe succinctly and clearly 
in an elementary work. One or two curious questions are raised by the 
editor. One is whether escheat can be prevented by a devise attested by 
only two witnesses (p. 55). Another is whether the Intestate Estates Act, 
1884, s. 4, can be applied to a rentcharge, notwithstanding the language 
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of the Act (p. 412). There is a very good note (p. 632) on the recent cases 
which have confused the law of remoteness in limitations ; but the last word 
on that subject has not yet been said. 


The Indian Evidence Act, with Notes. By Sir Wittiam Markey. 
London and New York: Henry Frowde. 1897. 8vo. xiv and 
123 pp. (34. 6d. net.) 


A WORKMANLIKE students’ edition, purposely not giving authorities in 
detail. We partly agree with Sir W. Markby’s critical remarks on the Act 
and partly not, but we do agree with his objection to the introduction of 
‘relevancy,’ which is, perhaps, the most important. Rules of evidence 
exist, not to tell us what facts logically tend to proof, but to limit, for 
various reasons of policy, (1) the logically relevant facts that may be proved 
at all, (2) the allowable modes of proof, (3) the extent, if any, to which 
contrary proof is admitted against ‘pre-appointed evidence’ or other 
specially favoured modes of proof. The Indian Evidence Act attempts to 
combine a code of the law with a dogmatic treatise on the logic of proof, and 
fails, not from any want of ability in its author, but because the task is 
impossible. We are a little disappointed that Sir W. Markby has not 
a word of warning on the inadequacy of s, 111 (on undue influence), which 
by no means accounts for the law actually administered by the Indian High 
Courts, not to speak of English rules of equity. 


Executive Powers in relation to Crime and Disorder, or the Powers of 
Police in England. By T. W. Haycrarr. London: Butterworth 
& Co. 1897. dSvo. xv and 143 pp. (6s.) 


Tukrre is nothing new under the sun, and we fear that when Mr. Haycraft 
claims for his ‘short treatise’ that it covers ground previously unoccupied 
by any other work in a compendious form he overlooks Mr. Chaster’s work 
bearing a somewhat similar title to that of his own. This fact, however, in 
no way detracts from the merits of his little volume, and entitles its author 
to such praise as is due to original work. In the space of thirteen chapters 
he gives us a very complete sketch of the rights and duties of persons 
responsible for the police of the country as far as it is concerned with 
public order, and of the means by which the duties may be exercised. His 
opening chapter shows that he has a clear perception of the proper scope of 
his work, and the rest of the book that he is capable of keeping within it. 
The best arranged portion of his work is the three chapters in which he 
deals with arrest. The leading common law principles dealing with the 
subject are set out in excellent order, and their relations to statute law pro- 
perly indicated. No attempt indeed is made to expiain why and when 
burglar shooting is lawful, and we are not quite sure that we could prove 
from Mr. Haycraft’s pages that the householder need not wait for the 
burglar to begin, but he tells us in a very brief space everything that we 
need to know on the curiously obscure topic of forcing a house to arrest 
a criminal or prevent a crime. He states the law as to the prevention of 
riots and the duty of soldiers to fire on a mob with admirable clearness by 
citations from the proper authorities, though he has to our mind erred 
in relegating the Home Office report on the Featherstone Riots to a mere 
reference in a footnote, wile Tindal’s charge to the Grand Jury of Bristol 
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is quoted verbatim in the text. Truth needs that we should point out that 
he is not impeccable in certain details; and he has not yet appreciated the 
astonishing difficulty of abbreviating statutes. If he looks at Reg. v. Shurmer, 
17 Q. B. D.-153, he will appreciate the gravity of the mistake he has made 
in referring to 30 & 31 Vict. c. 35, 5. 6. He alters the effect of 14 & 
15 Vict. c. 19, 8 11 in quoting it at p. 13, though the mistake is put right 
on p. 16. Section 103 of the Larceny Act has recently had a strange con- 
struction put on it by the highest authority, which the author does not 
notice, although he quotes Jones v. German on the same page. He has net 
detected the sad muddle which the Statute Law Revision Act has made of 
8 & 9 Vict. c. 20, s. 103, and he ought to know better than to talk of the 
Public Prosecutor ; but then the Director of Public Prosecutions makes 
the same mistake on his own front door. These matters are errors, and we 
deplore them; but they are not very serious ones, and we can undertake to 
supply an equally large crop in proportion out of any of the standard works 
on the same subject. 





We have also received :-— 


The State and the Individual. By Witu1am 8. M‘Kecunte. Glasgow: 
J. MacLehose & Sons, 1896. vo. xv and 451 pp.—Mr. M‘Kechnie’s 
essay can hardly be said to fall within the province of this Revirw. His 
object is to present the theory of the State, with special reference to the 


conflict between Socialism and Individualism. In the course of his 
inquiry he is led to discuss the meaning of legal terms, such as ‘ sovereignty ’ 
and ‘constitution.’ His conclusions are, in the main, conservative; he 
prefers indirect government control to the direct management of industry 
by the State. Mr. M‘Kechnie has made a careful study of the literature 
of his subject, and his work may safely be recommended to students 
of political science. 


The Annual County Courts Practice, 1897. Edited by His Honour Judge 
Suyty, Q.C. Two vols. London: Sweet & Maxwell, Lim.; Stevens & 
Sons, Lim. 1897. 8vo. Vol. I, xxxiii and 990 pp. Vol. II, xv and 
507 pp- (258.)—In the present edition of this work—the recognized ‘ White 
Book’ of the County Courts—the text and notes have been revised, and 
references to text-books are brought up to date. The Stannaries Court 
(Abolition) Act, 1896, the Friendly Societies Act, 1896, and the Collecting 
Societies and Industrial Companies Act, 1896, are added to the Acts printed 
in vol. ii, and the effect and purposes of these and other Acts are explained 
under the heading ‘ Jurisdiction under Special Acts.’ 


The Acts relating to the New Death Duty, &e. By Eve.yn Freern. 
Second Edition. London: Stevens & Sons, Lim. 1897. 8vo. viii and 
33° pp. (128. 6d.).— We have already spoken favourably of this book (L. Q. R. 
xi. 96). The passing of the Finance Act, 1896, and the multiplication of 
Forms are apparently responsible for the increase in the bulk of the work, 
which is nearly doubled. The Table of Cases twice refers to Cook v. 
Culverhous+. a case dealing with the incidence of estate duty on specifically 
bequeathed seaseholds, as being mentioned on p. 118, but the case is not 
to be found on that page. It is cited on pp. 148 and 173 with a reference 
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ouly to the Solicitor’s Journal, although the case was reported in the Law 
Reports and in the Law Journal some eight months ago. But these are 
small matters. 


Year Books of the Reign of King Edward the Third. Year XVI. First 
Part. Edited and translated by Luke Owen Pixe. {In Record Office 
series.| London: Eyre & Spottiswoode. 1896. La. 8vo. ¢ and 338 pp.- 
As usual (and we wish it could be oftener) Mr. Pike has good matter in his 
introduction. He again confirms the suspicions of many scholars that our 
Year Books cannot be trusted, and therefore cannot be adequately edited, 
without comparison with the records themselves. He shows us how 
‘paisanz’ had become a French equivalent for ‘ bondmen’ before the middle 
of the fourteenth century. His comments on the case of the franchises of 
Wells (Somerset)—whose burgesses, after prolonged controversy and more 
than one defeat, at last got a real indisputable character of incorporation 
from Queen Elizabeth—are a valuable addition to what is known of the 
early history of corporations. That the idea of an artificial person, with its 
consequences, is comparatively late in our Jaw may now be taken as quite 
certain. 


Encyclopaedia of the Laws of England, being a new Abridgment by the 
most eminent authorities. Edited by A. Woop Rentox. Vol. L. with 
a general introduction by Sir F. Pottock. Abandonment—Bankruptcy. 
London : Sweet & Maxwell, Lim. Edinburgh: W. Green & Sons. La. 8vo. 
xxiv and 531 pp. (208. net).—All that we find ourselves able to say of this 
volume (for to criticize it would be to assume mastery of the whole common 
law) is that the subjects appear to have been allotted to the right people and 
dealt with at a length fairly proportionate to their importance, in a business- 
like manner, and with careful avoidance of irrelevant matter and of merely 
antiquarian or otherwise excessive detail. 


On the Prevailing Iynorance of the Law of England. By W. Buaxx 
Opcers. |Repr. from the Vew Century Review, Jan., 1897.) La. 8vo. 
11 pp.—A vigorous and sensible plea for putting our laws into a rational 
form. But law reform on a great scale seems impossible under present con- 
ditions. We can only go on erying in the wilderness, and making the most 
of such partial chances as occur, till the time is ripe. 


Brief Aids to the Criminal Law, with Notes of the Procedure and Evidence. 
By Hirron Krersuaw. London: Stevens & Sons, Lim. 1897. 8vo. xvi 
and 84 pp.—The most remarkable features about this book are the frequent 
mention of an author called FitzStephen, of whom we confess our ignorance, 
and the use of the adjective expletive in the Preface (‘larger and more 
expletive text-books dealing with the subject’) in a sense which we believe 
to be quite new. 

The English Constitution. A commentary on its Nature and Growth. 
By Jesse Macy. New York: The Macmillan Co. London: Macmillan 
& Co. Lim. 1897. 8vo. xxiii and 534 pp. 


Every Man's Own Lawyer. By a Barrister. Thirty-fourth Edition, 
carefully revised, including the legislation of 1896. London: Crosby, 
Lockwood & Son. 1897. 8vo. xvi and 736 pp. (6s. 8d.) 


The Law of Nuisances. By Epmunp W. Garrett. Second Edition. 
London; W. Clowes & Sons, Lim. 1897. 8vo. xxxv and 640 pp. (208.) 
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Strafen- und Gefiingniswesen in England wihrend des letzten Jahrzehnts. 
Von P. F. Ascurorr. Berlin: J. Guttentag. 1896. 8vo, 52 pp. 


The Law of Copyright, with an Appendix of Statutes. By B. A. Cone. 
London : Jordan & Sons, Lim. 1896. 12mo, xx and 207 pp. (78. 6d. net.) 


Ruling Cases. Arranged, annotated and edited by R. Camesens. With 
American Notes by Irvine Browne. Vol. X, Easement—Estate. London : 
Stevens & Sons, Lim. Boston, U.S.A.: Boston Book Co. 1896. La. 8vo. 
axxii and 891 pp. (258.) 


Bullen and Leake's Precelents of Pleadings. Fifth edition by T. J. Bute, 
Cyrit Dopp, Q.C. and C. W. Ciirrorp. London: Stevens & Sons, Lim. 
1897. 8vo. Ixxiii and 1126 pp. (38s.) 


The Order of the Coif. By ALEXANDER Punuine. London: W. Clowes 
& Sons, Lim. 1897. 8vo. xxviii and 297 pp. (10s.) 


ERRATUM. 


P. 110 above, line 7 from foot, after ‘ judgment of Patteson J.’ insert ‘in 
Bridges v. Hawkesworth, 21 L. I.Q. B. 75. 


The Editor cannot undertake the return or safe custody of MSS. 
sent to him without previous communication. 





